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Summons and Complaint 
SUMMONS IN A CIVIL REAR 'Yormtuy D.C. berm No Sek. n iow: 
zm—i- - mirna TE =z =—— n a ee = 


== = n 


Tinite States District Court 


FOR THE 


_SOUTHERN DISTRICT OF NEW YORK 


CIVIL ACTION FILE No.23 Cv 


AS (ces 


INTERNATIONAL CONTROLS CORP., 


Plaintiff 


v. 


ROBERT L. VESCO, HARRY L. SEARS, FRANK G. BEATTY 
NORMAN LeBLANC, STANLEY GRAZE, MILTON F. 
MEISSNER, ULRICH J. STRICKLER, RICHARD E. CLAY, 
WILBERT J. SNIPES, FREDERIC J. WEYMAR, GILBERT | 
R.J. STRAUB, C. HENRY BUHL I, RALPH P. DODD, 
ALWYN EISENHAUER, GEORGE ex “IPE, JOEL GRADY, } SUMMONS 
SHIRLEY BAILEY, VESCO & CGÉ, I.O.S. LTD., 
BAHAMAS COMMONWEALTH BANK, INTERNATIONAL BAN- | 
CORP, KILMOREY INVESTMENTS LTD., VALUE CAPITAL, | 
LTD., GLOBAL HOLDINGS LTD., GLOBAL FINANCIAL, 
LTD., BUTLERS BANK LTD. (now known as WHO Hold- I 
ings Ltd.), ALLAN J. BUTLER, BANK CANTRADE LTD.,| 
FAIRFIELD AVIATION CO"PORATION, FAIRFIELD GEN- 
ERAL CORPORATION, SKYWAYS LEASING CORPORATION 
and MARINE MIDLAND, BANKDefendantS 


To the above named Defendants : 
You are hereby summoned and required to serve upon SHEA GOULD CLIMENKO & KRAMER 
Y 


plaintiff's attorney whose address is 330 Madison Avenue, New York, N. Y. 10017, 


1 £ 
y 


an answer to the complaint which is herewií 1 served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint 
S m _ n a 
Z E fe 
Clerk of Court. 


y./ É cio. 


/ Deputy Clerk 


Date: New York, New York (Seal of Court) 
June 7, 1973 


NOTE:—This summons is issued pursuant to Mule 4 of the Federal Rules of Civil Procedure 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
TT e-——-------X 


INTERNATIONAL CONTROLS CORP., : 
Plaintiff, 
` -against- t ! 


ROBERT L. VESCO, HARRY L. SEARS, FRANK G. : 

BEATTY, NORMAN LeBLANC, STANLEY SRAZE, "h: 3 Cw 2 SAF 
MILTON F. MEISSNER, ULRICH J. STRICKLER, t T 
RICHARD E. CLAY, WILBERT J. SNIPES, 

FREDERICK J. WEYMAR, GILBERT R. J. STRAUB, $ 

C. HENRY BUHL III, RALPH P. DODD, ALWYN COMPLAINT 
EISENHAUER, GEORGE PHILLIPE, JOEL GRADY, $ 

SHIRLEY BAILEY, VESCO & CO., IOS LTD., 

BAHAMAS COMMONWEALTH BANK, INTERNATIONAL 

BANCORP, KILMOREY INVESTMENTS LTD., VALUE 

CAPITAL LTD., GLOBAL HOLDINGS LTD., GLOBAL 

FINANCIAL LTD., BUTLERS BANK, LTD. (now 

known as WHO HOLDINGS LTD.), ALLAN J. 

BUTLER, BANK CANTRADE LTD., FAIRFIELD 

AVIATION CORPORATION, FAIRFIELD GENERAL 

CORPORATION, SKYWAYS LEASING CORPORATION 

ara MARINE MIDLAND BANK, 


Defendants. 


| Plaintiff, by its attorneys David M. Butovsky and Shea 
| 
| Could Climenko & Kramer, for its complaint herein, alleges upon 


'information and belief: 


AP} LICABLE TO ALL COUNTS 


| 


1. Plaintiff brings this action to recover money dama- 
Iges and other relief by reason of defendants' violation of various 


provisions of the Securities Exchange Act of 1934 (15 U.S.C. §§78a | 


et seq.) and the rules and regulations adopted and promulgated 


p and by reason of defendants' brcach of various state 


lav and common law duties owed by defendants to plaintiff. 


| 
| £ 
| 2. This Court has jurisdiction of this action by reason 
m S27 of the Securities Exchange Act of 1934 (15 U.S.C. S78aa) 


and the principles of pendent jurisdiction. 


3. The acts and transactions complained of herci 


occurred, among other places, within the Southern Distric 


York. 


4 


a Florida corporation which has its principal place of busin 


Fairfield, 


. Plaintiff, International Controls Co 


New Jersey. It is engaged in various div 


business enterprises, and it has plants and offices throughout t 


United States. The common stock and warrants of ICC are lis 


on the American Stock Exchange. 


5 


States citi 


of his owne 


š (a) Defendant Robert L. 


zen who, at times relevant to this complaint, by 


rship of more than 24% of ICC's outstanding stoc) 


trolled and dominated ICC, and also, at various times, controll 


and dominat 


Fairfield General Corporation and its subsidiaries. At tim 


relevant to this complaint, Vesco has served as 


board of di 


ed defendants IOS, Ltd. and its subsidiaries, and 


rectors, chief executive officer of an 


plaintiff ICC; chairman of the board of directors, chairman 


the finance 


IOS; a dire 


and member of the executive comm 


ctor of defendant Bahamas Commonwealth Bank; director 


of defendant International Bancorp; director and president 


fendant Val 


Corporation; president and a director of Fairfield Aviation 


ue Capital; a director of defendant Fairfield Genera 


of 


ttees of defendant 


Cor= 


poration; and vice president and a director of Skyways Leasing 


Corporation. 


(b) Defendant Frank G. Beatty ("Beatty") is 


United States citizen who, at times relevant to this compla 


has served 


treasurer, 


as execut: ;e vicc president--administration and 


acting chief executive officer and a director of 


a 


int, 


1 


finance, 
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tiff ICC; president, vice president, treasurer and director of 


defendant Fairfield General Corporation; vice president, treasurer 
and a director of Fairfield Aviation Corporation; vice p.esident, 
treasurer and a director of defendant Skyways Leasing Corporation 
as well as vice president, treasurer and a director of defendant 


Value Capital Ltd. 


(c) Defendant Harry L. Sears ("Sears") is a United 


States citizen who, at times relevant to this complaint, was an 
attorney representing defendant Vesco and a director of plaintiff | 


ICC. 


(d) Defendant Norman LeBlanc ("LeBlanc") is a 
Canadian citizen. At times relevant to this complaint, he has | 
served as executive vice president, chief financial officer and 
director of defendant IOS, director of defendant International 
Bancorp, president and director of defendant Global Holdings, 
president and director of defendant Global Financial, and presi- 
dent, treasurer and purported shareholder of defendant Kilmorey 


Investments. 


(e) Defendant Stanley Graze ("Graze") is a United 
States citizen who, at times relevant to this complaint, has 
served as portfolio manager for various mutual funds managed by 
! defendant IOS, including Venture Fund (International) N. V. 
| ("Venture Fund"), Fund of Funds Ltd. ("Fund of Funds"), IIT, an 
International Investment Trust ("IIT") and Transglobal Grovth 
| Fund, Ltd. ("Growth Fund"). He purportedly was a shareholder of 
defendant Kilmorey Investments. 

(f) Defendant Milton F. Meissner ("Meissner"), 
| among other things, is a United States citizen who, at times 


relevant to this complaint, has served as executive vice president, 


| presi 


umm 


dent and director of defendant IOS, and 


shareholder of defendant Kilmorey Investments. 


Defendant Ulrich J. Stri 


(a) 


3S citizen. At times relevant to this complain 


servcd as consultant to and director of defendant IOS, president | 
and director of an ICC subsidiary, and director, officer and | 
| 
purported shareholder of Kilmorey Investments. 
(h) Defendant Richard E. Clay ("Clay") is a United 
| 
States citizen, who, at times relevant to th complaint, has | 
served as vice president--office of the chairman of plaintiff ICC; 
| 
vice president and a director of Inte 


director of defendant Bahamas Commonwealth Bank; 

: - : : on 
director of defendant Value Capital; vice pre secretary and 
director of defendant Fairfield General Corporation; and vice 


presider 


it, 


secretary and a director 


(i) Defendant Wilbert J. Snipes ("Snipes") is a | 
United States citizen who, at times relevant to this complaint, | 
has served as a director of plaintiff ICC, director of defendant 
Bahamas Commonwealth Bank, and senior vice president of American | 
National Bank & Trust of New Jersey. 

(j) Defendant Frederic J. Weymer ("Weymar") is a | 
United States citizen who, at times relevant to this complaint, | 
has served as managing director of de Butlers Bank, presi- 
dent and director of defendant International Bancorp, and a 
director of defendant Bahamas Commonwealth Bank. 

(k) Defendant Gilbert R. J. Straub ("Straub") is a 
United States citizen who, at times relevant to this complaint | 
has served as director of European Services for plaintiff ICC, a 
director and senior vice president of defendant Bahamas Conmonwea] 

| 
ed 
` 


' š; ( : E ' 
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Bank, and a director and senior vice president of defendant Intcr- 


national Bancorp. 


(1) Defendant C. Henry Buhl, III, ("Buhl") is à 
United States citizen who, at times relevant to this complaint, 
has served as director of defendant IOS, and director of Fund of 
Funds, Growth Fund, Venture Funà and their respective management 


companies. 


(m) Defendant Ralph P. Dodd ("Dodd") is a United 
States citizen who, at times relevant to this complaint was presi- 
dent and a director of defendant Fairfield General Corporation and 


vice president and a director of ICC. 


(n) Defendant Alwyn Eisenhauer ("Eisenhauer") is a 
United States citizen who, at times relevant to this complaint, 
was known as "director of Aviation" of plaintiff ICC but, in 


reality, he was defendant Vesco's personal pilot. 


(o) Defendant George Phillipe ("Phillipe") is a 


Swiss citizen who, at relevant times, was an officer and director 


of defendant Bank Cantrade. 


(p) Defendant Joel Grady ("Grady") is a United 
States citizen who, at times relevant to this complaint, was 
president and a director of Skyways Leasing Corporation, president 
and a director of Fairfield Aviation Corporation and Vice presi- | 


dent and a director of Fairfield eneral Corporation. 


(q) Defendant IOS Ltd. ("IOS") is a nonresident 
Canadian corporation which is or was engaged in holding a d 
of mutual fund manage:nent companies, companies engaged in — 


real estate investment companies, insurance companies, and various 


banks. IOS, in December 1971, in exchange for securitios of 


I 
| 


| defendant Value Capital, most of which were subsequently d 
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buted to IOS sharcholders, transferred to Value Capital cer 


insurance and real estate management companies and other ass 


of IOS. IOS, in October 1971, in exchange for certain 
of defendant International Bancorp, most of which were 
quently distributed to IOS shareholders, transferred to Int 


national Bancorp various of its banking assets including Or 


Bank GmbH, Overseas Development Bank “Geneva, Overseas Devel 


Bank Luxembourg, Overseas Development Bank Bahamas and Over: 


Development Bank Curacao. 


(r) Defendant Vesco & Co. ("Vesco & Co.") is 
Delaware corporation, to which defendant Vesco and his chi 


have transferred certain of their assets. 


(s) Defendant Bahamas Commonvcalth Bank Ltd 


("Bahamas Commonvealth Bank") is a Bahamian corporation whose 


principal executive offices are located in Nassau, Bahamas. 


(t) Defendant International Bancorp Ltd. ("I 
national Bancorp") is a Bahamian corporation with its prin 
executive offices in Nassau, Bahanas. It is a holdi comp 


various banking assets spun-off by defendant IOS (as descri 


iparagraph 5(q) above), and it also owns a majority of the 


standing common stock of the Bahamas Commonwealth Bank. 


(u) Defendant Kilmorey Investments Ltd. ("Ki 
Investments") is a Bahamian corporation which, on or about 
30, 1972, acquired from ICC ccrtain former ICC subsidiaries 


held certain shares of preferred and common stock of defend 


(v) Defendant Value Capital Ltd. ("Value Cap 


is a Bahamian corporation which was formed in December 1971 


-6- 


ater- 
pal 


bed in 


it- 


lmorey 
March 


which 


ant IOS. 


ital") 


and 
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became the receptacle of various insurance and real estate manage- 
ment companies and other assets of IOS (as described in paragraph 


5(q) above). 


(w) Defendant Global Holdings, Ltd. ("Global Hold- 
ings") is a Bahamian corporation which holds the outstanding 


stock of Global Financial Ltd. 


(x) Defendant Global Financial Ltd. ("Global Finan- 
cial") is a Bahamian corporation which holds certain securities 
lof defendant Value Capital, defendant International Bancorp and 
defendant Kilmorey Investments, which were acquired from ICC in 


June 1972. 


(y) Defendant Butlers Bank, Ltd ("Butlers Bank") 


is a bank formed under the laws of the Bahamas. 


(z) Defendant Bank Cantrade Ltd. ("Bank Cantrade") 


is a bank formed under the laws of Switzerland. 


(aa) Defendant Fairfield Aviation Corporation 
("Fairfield Aviation") is a New Jersey corporation which was 
engaged in the general aviation business On October 18, 1967, 
f jt acquired all of the issued and outstanding shares of Fairfield 


Aviation. 


(bb) Defendant Fairfield General Corporation 


("Fairfield General") is a New Jersey corporation organized on 


| 

| 

| 

| 

| november 19, 1971, as a wholly-owned subsidiary of ICC which on 
soi 9, 1971 acquired from ICC all of the outstanding stock 
| es Fairfield Aviation. Pursuant to a registration statement 

| filed on Form S-1 with the Securities and Exchange Commission on 


December 14, 1971, all of the stock of Fairfield General was dis- 


tributed as a dividend in kind to the sharcholders of ICC. 


| 
| 


| 
| 
| 


li 
| 
| 
ll. 
I 

| 


i 


incorporated 


a wholly-owned subsidiar 


Defendant 


n" 


citizen at times 


secretary esco's pers 


Defendant 
is a banking corporation with off 


New York. Midland 


for the dividen 


Defendant 


IBahamian citizen who, 


lamong other things, president of defe: 


Beginning in or about 1: 


'defendants named in the 


paragraph em 
las set forth hereinafter, 


or instrumentalities interstate 


j 
national -ies exchanges, defraud aintiff 


holders other than defendants s public 


business 


practices 


fraud or 


which have operated 


li 
I 


l 
l 


| 
I 


public stockholders 
omitted to material 
i statements 
Which the misleading 


securitis followinc 


companies: 
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Ios Ltd. 

Linkink Progressive Corporation, S.A. ("Linkink") 
American Interland, Inc. 

International Bancorp Ltd. 

Value Capital Ltd. 

Kilmorey Investments, Ltd. 

Fairfield General Corporation 

Fairfield Aviation Corporation 


7. In engaging in the aforesaid scheme and fraudulent 
acts and practices, defendant Vesco has acted in concert with and 
has been aided and abetted by defendants LeBlanc, Meissner, 


Strickler, Graze, Beatty, Clay, Snipes, Weymar, Straub, Buhl, 


Dodd, Eisenhauer, Phillipe, Bailey, Grady, IOS, Bahamas Common- 


wealth Bank, International Bancorp, Value Capital, Kilmorey In- 
vestments, Butlers Bank, Bank Cantrade, Fairfield General, Fair- 
field Aviation and Skyways and by other persons and entitie . The 


| following participants in the aforesaid scheme, acts and practices 
| | 
lwill be referred to as "defendant Vesco and his group": defendants 


iVesco, LeBlanc, Meissner, Strickler, Graz, Beatty, Clay, Straub, 


jWeymar, Snipes, Dodd, Grady and Bailey. 
| I 


| 8. The a'n and object of the aforesaid scheme was for 


| defendant Vesco and his group, by using the assets of plaintiff 
|IICC and its subsidiaries, to obtain and arrogate to themselvcs 


lcontrol of IOS and its assets and of othor assets of ICC, outside 


m ICC and at ICC's expense. As part of and in connection with 
l 


ithe scheme, Vesco and his group caused ICC and its subsidiaries 


[to purchase IOS securities and properties and to sell the IOS 


| 


\Vesco and his group. 


9. In furtherance of the scheme, defendant Vesco and 


his group caused ICC and its subsidiaries to engage in a series of 


! 
| 
lsecurities and properties to entities controlled by defendant 
rzansactions by which Vesco ard his group gaincd control of IOS. | 


| 


| 
| 


m 


| loan agı nt with I pursuant tc hic 
l 

| te IOS and rc« ivcd in “€ har a not of 
| 

| 1971, together with war! t o purcha t 
| 

| 

IOS common sti K. Ther fter, Vc o and ! 
| 

i| agr to be amended, ana thereaft 

l 

| reated by the agré ent as am É t 

H 

leo IIL of $5,500, 0, the ref ha f tł 
|| $350,000, and the deliver to IIL of 6, ( 
|| cor | stock 

| 

| 

ll 10. In ct ecti with tl pur 
| 

| 

l stock, defendant Vi and his group fail 
| 

ithe other members of its i rd of director 
li 

| 

|/holders that the trans t er i gn 
| 

| Vesco group t carry out t) r s 

Istock and assets for ther lves, and that 
| 

! 

[group inten led to have IIL hold the stc 


| 
| for their benefit, until they could acquit 


intended to turn the IOS assets tc B A 
| the loss and detriment of ICC and its public 
| 
IOS and its affiliates and public ireholc 
| 
" 

11. In furtherance of the afore 


I 


taneously with the transactions described 


graph hereof, defendant Vesco and his grouf 


| 


lits wholly-owned subsidiary Americi 
! 


for a pric which was $3,500, ) above the 
| 


[block o, "0S preferred stock. 
| 

| 

| 


2. In connection with the acquis 


! 
| | 


| 


10 


| 
| 
| f« rrcd stock, defe ndants Vesco and his grou 


Interland 


ia I 


Inc 


ket 


I( tc 
1 , 
La 
[ sb] 
$ 1 
rour 
‘r 
+} 1 
if 4 1 
1 L + 
rr t ( 
b III 
disclos 
3 4b r 
] it [ 
enable 
to n 
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to ICC, the other members of its Board of Directors and its public 
shareholders that the purchase was designed to enable defendants 
to carry out their scheme to acquire the IOS stock and assets and 
the control thereof for themselves, and that defendant Vesco and 
| his group intended to have American Interland, Inc. hold the stock 
at their disposal and for their'private benefit until they could | 
acquire it for themselves. In addition, defendant  Vesco and his | 
|group failed to disclose that defendant Butlers Bank was aiding | 
| defendant Vesco in the scheme in return for various improper 


benefits which would be paid or given to defendant Butlers Bank 


and its managing director, defendant Weymar. 


i 13. In furtherance of and as part of his scheme, Vesco 

and his group caused International Bancorp to sell to defendant 
Weymar 30$ of its stock in exchange for all of the stock of | 
| Bahamas Commonwealth Bank and caused International Bancorp to 


| distribute the remainder of its stock to IOS stockholders. 


| 
| 1 

| 14. International Bancorp was a holding company which 
| 


| 
was a 70$ subsidiary of IOS and which had a shareholders' equity | 
! in excess of $17,400,000. | 
li 15. In connection with the transactions by which de- | i 
|| fendant Weymar acquired 30% of the stock of International Bancorp, 
defendant Vesco and his group failed to disclose to ICC, the ind-- 
! pendent members of ICC's Board of Directors and the public stock- 
holders of ICC that defendant Weymar vos accing in concert with 
defendant Vesco and that the sale to defendant Weymar was part of 
| the sc'eme by which defendant Vesco and his croup intended to | 
| 
| 


defendant Vesco and his group failed to disclose that defendants 


Butlers Bank and Weymar were paid substantial premiums at the cx- 


-11- 


| 
| 
| 
| 


| 
| t 5.4 i . à 
acquire IOS assets. In addition, in connection w° the sale, 
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pense of IOS shareholders including ICC, and the* the 

which Bahamas Commonwealth Bank owned when it was acquired by 
International Bancorp had been sola to it by Butlers Ban shortly 
before at grossly inflated prices far in excess of their actual 


value and at a profit to Butlers Bank. 


16. As part of and as a further step in 
in or about December 1971, defendant Vesco and Lis 
IOS to transfer certain assets to Value Capital in 
shares of stock in Value Capital which were 


IOS shareholdexs, including ICC. 


17. As part of and as a further step in the scheme, 
defendant Vesco and his group caused ICC to transfer all of its 
| interests in IOS and former IOS properties, 'ncluding its stock in! 


value Capital, to newly formed companies purportedly unrclated to 


| Vesco, but, in reality, under the control of defendant Vesco and 


his group. Viz: 


(a) On or about March 30, 1972, Vesco end 
group caused ICC to sell its subsidiaries which held IOS 
Kilmorey Investments, à shell corporation, 


ation valued by defendant Vesco and his group at $2,240,000. Only | 


| 
! $200,000 was paid in cash. A large part of the remaining consider- 


ation, valued at $1,740,000 was baved upon a contingent obligation 


iof the subsidiaries acquired by Kilmorey Investments from ICC to 


| indemnify ICC against tax liabilities arising out of ICC's invost-| 
j | 


1 


ments related to IOS. The consideration was illusory because such 


an obligation was likely never to arise and, in fact, nevor has. 


(b) In connection with the sale of these ICC sub- 
sidiaries to Kilmorey, defendants failed to disclose to ICC anu 


its public stockholders that the sale was part of and in further- 
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ance of defendant Vesco's scheme to obtain control of IOS, that | 
Kilmorey, while purportedly owned by others, was, in reality, con- 
trolled and dominated by Vesco, that the consideration aia by 

Kilmorey was il.usocy and that IOS possessed substantial hidden 

assets, including the net azset value of shares in IOS funds which 
the purchasers would not or could nct redecm and that Vesco and | 
his group planned to loot IOS and its affiliates to the loss and | 
detriment of ICC and its public shareholders and of IOS and its 


affiliates and public shareholders. | 


(c) On or about June 3, 1972, defendant Vesco 


caused ICC to divest itself of all of its stock in International | 
i Bancorp and Value Capital (which had been spun-off by IOS) by 


selling it. together vith four notes in the approximate total 


amount of $1,872,505 to Global Financial fcr $7,350,000 i: five- 


| 


j year notes which carried five percent interest, plus Global 


Financial's assumption of the contingent tax indemnification 


| agreement referred to above in subparagraph (a) of this paragraph. 


| 


(a) In connection with the sale to Global Finan- 


cial, defendants failed to disclose to ICC, the indepenccnt members 


8 its Board of Directors and its public stockholder: that the 


| sale was part of and in furtherance of defendant Vesco's scheme 
! 


to obtain control of IOS, that Global Financial had been pur- 


chased by Global Holdings, all or whose stock was, upon mer | 


national Bancorp, and that while Global Financial was purportedly 


| 
| ana belief, owned by defendant LeBlanc, as a shell from Inter- 
| 


owned by LeBlanc, it was, in reality, controlled and dominated by 


Vesco. 


| 18. By reason of the foregoing, plaintiff has sustaincd 


damages in an amount ascertainable only by an accounting. 


de 


Summons and Complaint’ : 36a 


19. Plaintiff repeats and reallcges each and every 
allegation contained in paragraphs "1" through "17" inclusive 


hereof as though fully set forth hcrein. 


| 20. In November 1970 ICC purported to declare a dividend 


in kind of all of the outstanding shares of Fairfield Aviation. 


Purportedly to provide a holding company structure for the resulting 
| 
| 


public company, ICC organized Fairfield General and on December 9, 


Aviation to Fairfield General, and thereupon purported to modify 
the dividend in kind to provide that it would consist of all of the 


outstanding shares of Fairfield General owned by ICC. 


= transferred all of the outstanding shares of Fairfield 

21. The purported dividend in kind was declared in 
furtherance of defendant Vesco's scheme to obtain control of IOS 
jand its assets and of other assets of ICC, independent of ICC and | 
at ICC's expense. In particular, defendant Vesco and his group 
agreed that they would increase the value of the companics to be 
spun off by the dividend in kind and thereby use the proposed 
| dividend in kind as a vehicle by which Vesco and his group would | 
| acquire for their own personal use and for the use of IOS various 
assets of ICC, which would ultimately include a Boeing 707 air- ' 
plane, to be lavishly renovated according to defendant Vesco's 
i specifications, and to be paid for, operated and maintained at the 


expense of ICC and its public shareholders. 


22. In furtherance of and as part of the aforesaid 


scheme, sometime after thc formation of Skyways, which was incor- 


| porated on December 23, 1970, Ve:zoand his group caused ICC to 


contribute to Skyways "as of September 30, 1970" aircraft having 


an aggregate market value of $363,000 (before assu:ssd debt of 


-14- 


‘Summons and Complaint "or 


approximately $183,000). 


23. In furtherance of and as part of the aforcsaid 
scheme, on June 15, 1971, defendant Vesco caused defendant Skyways 
to purchase a Boeing 707 ares ene from Pan American AAEN for 
$1,375,000, of which $343,750 was paià with funds contributed to 
Skyways by ICC. As security, Skyways granted to Pan American a 


first mortgage on the Boeing 707. 


24. In furtherance of and as part of the aforesaid 
scheme, defendant Vesco caused ICC to lease the Boeing 707 from 
Skyways for the three months ended September 30, 1971 at a total 
cost to ICC of $439,000. In addition, lefendant Vesco caused de- 
fendant Beatty to execute a lease with Skyways pursuant to which 
ICC purportedly leased the Boeing 707 for a period of five years 
at a monthly rental of $100,000 for each of the months of October, 
November and December 1971; $83,000 per month for each of the 
months January through December 1972; and $47,000 per month for 
each of the months January 1973 through September 1976 ur for a 
total rental from July 1971 to September 1976 of more than 


$3,500,000. 


25. In connection with the dividend in kind, Fairfield 
General filed a registration statement with the Securities and Ex- 
change Commission on Form S~-1 and distributed a prospectus to the 


stockholders of ICC which was materially false and misleading. Th 


— — MÀ — 


registration statement was signed by defendants Vesco, Dodd, 


Beatty and Clay. 


26. In connection with the distribution of the dividend: 


in kind, defendant Vesco and his group, and the registration 


failed to disclose to ICC, its board of Directors and its stoci- 


statement and prospectus referred to in paragraph "25" above, | 
holders: | 
I 
| 
' 
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(a) that the full terms of the lease had never 
been disclosed to the ICC Board of Directors; 

(b) that the lease was inequitable and unfavorable 
to ICC, because, among other reasons, it provided for termination 
lat Skyways’ option, in the event of sale or transfer of ownership 


of the airplane, on five days' prior written notice to ICC; 


(c) that the lease was inequitable and unfavorable ! 


to ICC because, among other reasons, it provided that any improve- 


(d) that the payment schedule under the lease was 
designed and constructed by defendants Vesco and his group without 


relation to the actual value of the services to be provided to 


ICC under th. lease but solely to enable Skyways to amortize, 

| through payments by ICC, the cost to Skyways of the Boeing 707 
plus a proposed $350,000 modification (which ultimately cost over 
$600,000) of the interior of the aircraft desired by Vesco. 


Thus, rental payments were extremely high during the first few 


months of the lease term and decrcased to $47,000 per month start- | 


ments made by ICC belonged to Skyways upon termination of the lease; 


ing in January 1972. The basic $47,000 per month payment had been , 


lcomputed in order to provide Skyways with the amount required for 
I 


| š i 2 T š 
idebt service, aircraft liability insurance and a ten-percent 
li 


profit margin to Skyways. 


| 
| (e) that a $200,000 note given to ICC by Skyways 


|in return for advances made by ICC was subordinate to all other 


meom of Skyvays and that Skyways did not have sufficiont 


PEERS to enable it to pay tho note when due; 


| (f) that the lease was merely a device by which 


I 
sas would force ICC to pay for an airplane and its operation 


sud maintenance for his personal use although the airplane was 


|not necessary to ICC's or its subsidiaries', including Skyways', 
I 


| -l6- 


: . à i P | 
business and, indecd, was not intended to be used in such business; 


i 


j 
| 


| 
| 


| 


| 


| 
| 


| 


x 
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(g) that ihe renovations which defendant  Vesco 
and his group pianned for the interior of the airplane includcd 


such features as a discotheque area with a wooden dance flocr, 


a bar and "entertainment center" (including a stereo recciver, tape 


decks, rhythmic lighting, movie screen and projector and wine rack), 


a master bedroom, a guest bedroom and a sauna ai soaking bath and 


shower facility. 

(h) that the planned renovations would render the 
eirplane commercially useless; 

(i) that Fairfield General and its subsidiaries 
were not independently viable business entities, but were mere 
vehicles, whose principal business was to be the ownership and 
operation of the Boeing 707; 

(j) that the dividend in kind was never properly 
and validly declared by ICC's Board of Directors; 

(k) that the reason for the dividend was not, as 
claimed in the prospectus, the reorganization of ICC, but to en- 
able Vesco and his group to exercise greater domination and con- 
trol over Fairfield General and its subsidiaries than they were 
able to exercise through ICC; 

(1) that the dividend would be of no substantial 


benefit to the public shareholders of ICC. 


27. Defendant Vesco and his group deceived ICC, the 


stockholders into continuing its payments under the lease, and 
into giving up direct control over the leasing company by distri- 


buting the stock of Fairfield General (a) by falsely representing 


since it was being used solely for defendant Vesco's activities 
on behalf of non-ICC entities and that ICC would be reimbursed by 


such entities for the use of the airplane, and (b) by falscly 


| 


ito ICC that the use of tho Boeing 707 would not cost ICC any moncy 


| 
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representing, at the stockholders' meeting in July 1972, that ICC 
had not spent a single dollar in 1971 for the cost of the airplane 
that was not being reimbursed. By late 1972, while ICC expenses in 
connection with the aircraft amountec comore than $1,500,000, it 
had been reimbursed less than 25$ of that amount. After complaints 
by ICC's directors with respect to the failure of ICC to obtain 
reimbursement for these expenses, defendant Vesco claimed that, 
[contrary to earlier representations, a considerable number of his 
flights were in connection with ICC business and that ICC was not 
ientitled to reimbursement for these, and defendant Vesco has 


'repeatedly refused to obtain reimbursement from IOS and related 


[entities for the use of the aircraft. 


28. By reason of the foregoing, plaintiff has sustained 


damages in an amount ascertainable only by an accounting. 


THIRD COUNT 


29. Plaintiff repeats and realleges each and every 


i 
lallegation contained in paragraphs "1" through "21" and "23" 
! | 


through "27" inclusive above as though fully set forth herein. 
| 
i 30. By reason of the foregoing, defendant Vesco and his 


group engaged in self-dealing and has used the assets of ICC for 
heir own pe.zonal aggrandizement and benefit contrary to and in 
breach of their fiduciary duties as directors and/or officers of 

tce, and ICC hes sustained damages in an amount which cannot 


precisely be ascertained except by an accounting, and is entitled | 


ko punitive and exemplary damages. 
| | 
FOURTI] COUNT 


31. Plaintiff repcats and realleges cach and every 


|! -1£- ' 
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allegation contained in paragraphs "1" through "21" and "23" 


through "27" above inclusive as though fully set forth herein. 


32. The acquisition and sale of the stock and assets 


of IOS and the lease of the Bocing 707 aircraft and the contribu- 


tions made to Skyways and Fairfield General by ICC were not nec- 
essary or proper to ICC's business and fulfilled no proper corpor- 
ate purpose. The IOS transactions and the contributions to Fair- 
field General and Skyways and the lease of the aircraft and the 

| payments made thereunder by ICC, at defendant Vesco's direction, 


constituted a waste and diversion of corporate assets. 


| 33. By reason of the foregoing, ICC has sustained 


! damages in an amount which cannot be aserttaincd except by an 
accounting. 


| 

| 

| 

| FIFTH COUNT 

| 34. Plaintiff repeats and realleges each and every 

| 

|| allegation contained in paragraphs "1" through "5" and "23" 
ae "27" above inclusive as though fully set forth herein. 

| | 

35. In early January of 1973, ICC instructed defendant 


Eisenhauer to ground the Boeing 707 and not to incur any further 


activities specifically authorized in advance by ICC. ICC also 


instructed defendant Eisenhauer to reduce the size of his staff 


| 
| 
expenses in connection with the aircraft unless in connection vs 
l 
to the minimum number permitted by applicable requlations. x 


Defendant Eisenhauer failed and refused to fo)low ICC's SONS TN 


36. In connection with negotiations between ICC, Fair- | 


field and Skyways for consent to fly the Bocing 707 to Beirut for 


the purpose of demonstrating the 707 to a potential purchaser, ICC 


-] Y- 


| 
| 


! 
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entered into an agrecment with defendant Lisenhaucr pursuant to 
which Eisenhauer, in consideration for payment of $16,000 termin- 
ation pay, agreed to fly the airplane in demonstration flights for 
purposes of sale. ICC instructed defendant Eisenhauer to fly the 


Boeing 707 from Texas to Newark, New Jersey. 


37. In violation of his instructions, defendant Eisen- 
hauer flew the Boeing 707 to Nassau, where he picked up defenda: ts | 
Vesco, Beatty and others and flew them to Beirut and back to Nassau 
wherc the Boeing 707 is being wrongfully held by defendants 


Skyways, Vesco and his group. 


38. By reason of the foregoing, ICC is being deprived 


of the use of the Boeing 707 which it has leased from defendant 


Skyways, and the Bocing 707 is being and has been converted by 
| defendants Vesco, Eisenhi uer and Sky s to their ovn use. 


| 
x 39. Plaintiff repeats and realleges each and every 
[9esetien contained in paragraphs "1" through "5" and "23" 


j| through "27" above as though fully set forth herein. 


| 40. The lease between ICC and defendant Skyways was un-' 


fair and harmful to plaintiff ICC, its approval by the 1CC Board 


| of Directors or by the ICC stockholders was fraudulently obtained, 


it was entered into solely at the direction of Vesco and his 


kaw and was maintained and continucd upon the basis of misre- 


41. By reason of thc foregoing, the lease between Siy- 
ways and ICC is null, void, and of no further effect, and ICC is 


entitled to rccover from Skyways all payments heretofore made by 


: ICC pursuant to tho lcasc. 


| 
| 
| 
l 
| 
presentations to ICC made by defendant Vesco. x 


50 - 
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SEVENTII COUNT 


42. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs "1" through "5" and "21" 


through "23" above as though fully set forth herein. 


43. In or about November 1972, as a result of the | 
wrongful actions of defendant  Vesco and his group, the Securities | 
and Exchange Commission commenced an action in this Court against 


ICC and some of the defendants in this action alleging numerous 


| violations of the securities laws and seeking an accounting. In 


| 


! Boeing 707. 


connection with that action an injunction was obtained prohibiting 
ICC from, among other things, making payrents under the lease 


with defendant Skyways. 


44. Defendant Skyways, at the direction of defendant 
Vesco and his group, nevertheless, and in ordor to pcrfect their 


scheme to obtain possession of the Boeing 707 purported to termin- 


ate the lease and instructed defendant Eisenhaucr to fly the plane 
to Nassau, Bahamas, and Beirut, Lebanon. Defendant Eiserhauer, 
knowing that the plane was under lease to ICC, and having becn 


| 
instructed by ICC to fly :he plane to Newark, New Jersey, never- | 


| theless wrongfully flew the plane to Nassau and Beirut. 


45. By reason of the foregoing, defendant Skyways has 


breached the lease and deprived plaintiff of the use of the 


EIGHTH COUNT 


allegation contained in paragraphs "1" through "21" and "223^ 


i 
| 
! 
| 
| 
46. Plaintiff repeats and realleges cach and every x 
through "27" hereof as though fully set forth hercin. x 

I 


-21- 
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47. In connection with defendant Vesco and his group's 


wrongful scheme to convert the assets of ICC to his own use and 


| 
| 


benefit he incurred for and on behalf of ICC, and caused ICC to 


pay numerous lcgal fees which were in fact for defendant Vesco's 


own personal business; and to reimburse legal expenses that were 


| 
| 
| 
| not properly reimbursed. 


48. In addition, defendant Vesco caused ICC to become a | 


| defendant in the action brought by the Securities and Exchange 
Commission, and in other legal actions resulting in waste of ICC's 


| assets. 


| 49. By reasc^ of the foregoing, plaintiff has sustained! 


damages in an amount ascertainable only by an accowfing. 


NINTI COUT 


50. Plaintiff repeats and rcalleges each and every 


through "27" hereof as though fully set forth herein. 


| 

| 

x 

|allegation contained in paragraphs "1" through "21" and "23" 
x 

| | 

| 51. In connection with the scheme described above, 


|| defendant Vesco and his group caused ICC to pay various improper 


fees, emoluments and other benefits to various defendzents, in- 


! 
ee defendants, Sears, Buhl and Clay, and to other persons. 


52. Such payments served no proper corporate purpose, 


H 
| were excessive in amount, and constituted corporate waste. 


53. By reason of the foregoing, plaintiff has sustained; 


damages in an amount ascertainable only by an accounting. 


TENTI] COUNT 


| 54. Plaintiff repeats and realleges cach and every 
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allegation contained in paragraphs "1" through "." above as though 


fully set forth herein. 


55. Defendant Vesco caused ICC Investments Limited 
("IIL"), a subsidiary of I-C, to enter into an agreement with 
defendant IOS dated January 25, 1971 entitled "Second Amendment 
to Purchase Agrecment” pursuant to which, inter alia, IOS agreed 


| 
m reimburse IIL, ICC, or their respective employees for all 


travel expenses and other out-of-pocket expenses incurred in 
connection with matters pertaining to the business of defendant 


IOS and its su'sidiaries. 


|ment dated April 1, 1972 with defendant IOS, pursuant ro which ICC 


agreed to make defendant Vesco available to defendant IOS as a 


consultant. Such agreement rcquircs defendant IOS (i) to rcim- 


burse ICC for travel expenses incurred by ICC or defcerdant Vesco 


in the performance of consulting services to defendant IOS, in- 


cluding expenses for transportation by private aircraft, office 


facilities, entertainment and lodging, and (ii) to indemnify 


defendant Vesco, ICC and each of ICC's directors, officers, 


| 
56. Defendant Vesco caused ICC to enter into an agree- 
I 
| 
| 
| 
j 
| 


expenses or liabilities arising out of or based upon any act or 


! failure to act by the indemnified party di. ctly or indirectly 
|| involving or relating to the services of defendant Vesco as a con- 


| 
|employees and agents against any losses, claims, damages, fines, | 
| | 
i sultant to defendant IOS. | 


57. Defendant Vesco caused ICC to enter into an agree- 


¡defendant Kilmorey Investments as a consultant. Such agrcement 


I 
'suant to which ICC agreed to make defendant Vesco available to x 
[requires defendant Kilmorey Investments (i) to reimburse ICC for | 


l 
li 
z dated April 1, 1972 with defendant Kilmorey Investments, pur- 
| 


ee expenses incurred by ICC or defendant Vesco in the perform- | 
| | 
i 


/ 

i 

| 

! | 
; 


faciliti 


I 
| 
I| 
i 
' 


| 
| 
x 
| 
| 
| 
| 


| 
I 
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ance of consulting servici to defendant Kilmor 


including expcn for transportation by private aircraft, 


entertainment and lodging, to indemnify d 


ant Vcsco, of ICC's directors, officcrs, 


and agents against any losses, 
or liabilities arising out of or based uron any act or failur: 

to act by the indemnified party directly or indirectly involvin 
of defendant 


relating to the as a consultant 


to defendant Kilmorey Investments. 


Defendant Vesco caused ICC to enter 


Iment with defendants Global Financial and Global Holdings 


pursuant to which sold to defendant 


Financial, among other things, shares owned by ICC in defendants 


International Bancorp and Value Capital and agreed to make avail- 
| able to International Bancorp and Value Capite. personnel of ICC. 
and Global 


Such agreement reguires defenda: Holdings 


| Financial to reimburse ICC for expenses incurred by ICC per- 


sonnel in the performance of consulting services to defendants 


International Bancorp and Valuc Capital, including expenses 


transportation by private aircraft, office facilities, entcrtain- 


ment and lodging, (ii) to indemnify and hold harmless ICC and 
ICC's personnel against any losses, claims, damage 
penses or liabilities arising out of or based upon any act or 
failure to act by the indemnified party directly cr indirectly 
rices of ICC personnel 


involving or relating to the se 


sultants to defendants International Bancorp and Valu^ Capital or 
P F 


their subsidiaries. 


IcC has incurred reimbursable expenses for the YCcr: 
1972 in connection with thc agreements referred to in paragraphs 


1,109,341. 


8" above in the aggregate amount o: 
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Of such amount, an aggregate of $1,252,484 was paid to ICC cither | 
by or for the a count of defendants IOS, Kilmorcy Investments, 
|Global Holdings and Global Financial; and $500,000 s, according | 


= an adv.ce of credit from the defendant Bahamas moónwealth 


du deposited to the account of ICC, but vas bloc ed ‘or reasons 


Pasaq Accordingly, there remains a balance of $5..,200 being 


¡wrongfully withheld from ICC and $1,856,857 (including said 
| 


$500,000) due and owing to ICC, | 


| 60. Defendant Bahamas Commonvealth Bank has failed and 
ll refused to pay the amount wrongfully withheld and defendants IOS, | 
| Kilmorey Investments, Global Holdings and Global Financial have | 
| 


failed and refused to pay the balance due and owing to ICC althouch 


payment has been duly demanded. 


| damages in the amount of $1,856,857,plus interest 


1 
j 
x 61. By reason of the foregoing, plaintiff has sustained 
! 
l 


ELEVENTH COUNT 


I 62. Plaintiff repeats and realleges each and every 
6Ü(f Qn 


allegation made in paragraphs "1" through "21" and "23" through 
gray Z : 


"27" ,.ereof as though fully set forth herein. 


63. In selecting defendant Marine Midland as the trans- 
l fer and paying agent for the dividend in kind described in para- 

į graphs "5(bb)" and *20" hereof, plaintiff relied on Marine i 
Sees reputation and ability to fultill the duties of trans- 


| fer and paying agent with the care and skill appropriate to that 


| office. 

| | 
I 

| 64. In paying the dividend in kind, Marine Midland 

i 

| failed to act with the customary care and skil! appropriate te 


| 
l 
| -25- i 
| 


c 
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transfer and paying agent and, indeed, was grossly negligent in 
that Marine Midlane failed to obtain proper corporate authorization 


from ICC to pay such dividend, and paid such dividend even though 


it knew or should have known that the purported dividend had | 


never been validly authorized and could not properly be paid. 


damages in an amount ascertainable only by an accounting. 


WHEREFORE, plaintiff demands judgment as follows: 


(a) on the first, second, third, fourth, sixth, eighth, | 


| 65. By reason of the foregoing, plaintiff has sustained! 
| | 


ninth and eleventh counts, directing that the defendants account 
to plaintiff for all damages sustained by virtue of the acts of 
defendants as set forth therein; 


| 


| 

| 

| 

| 

| 

| 

| 

| 

I (b) on the firth and seventh counts, judgment declaring 
| 


(1) the lease between ICC and Skyvays entcrcd | 
| into on or about June 1", 1971 be declarcd void; | 
| (2) that the dividend consisting of shares of | 
| Fairfield General Corporatio. distributed to tle share- 

I holders of ICC be declared null and void; 

(3) that the Boeing 707 aircraft belor s to ICC, 
subject to any outstanding indcbtedness to Pan American 
Airways Inc.; and 

(4) directing that defendants forthwith deliver 
the Boeing 707 te plaintiff; 


(c) on the tcuth count, damages in the amount of 


(d) enjoining defendants, pendente lite, and perman- 


i 
i 
| 
1 
| 
| $1,856,857, together wich int iest thorcoi; and 
| 
| 
| 


for thcir own purposes to the loss and deiriment of ICC and its 


i 
pur S 
| 


i 

ent om using the assets of plainti/f ICC or its -ubsidiori« 
| 

I 
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together with such other and further relief as to this Court shall 


seem just and proper, together with interest and the costs and 


|| disbursements of this action. 


| 

| DAVID M. BUTOWSKY, ESQ. 
i| 230 Paxk Avenue 

|! New York, New York 


| 725-5360 

| SHEA GOULD CLIMENKO & KRAMER 
l 330 Madison Avenue 

I New York, New York 

| 661-3200 

| Attorneys for plaintiff 

| 


NKO & KRAMER 


SHEA GOULD CLIME 
SON AVENUE 


330 MADI 


New YORK, N. Y. 10017 


¿I TORNEYS FOR: 
4, Bo te . 


ana Complaint 


Summons 
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UNITED STATES DISTRICT COURT 


< 


— $:- DISTRICT oF NEW YORK 


INTERNATIONAL CONTROLS 
CORPORATION, 


Plaintiff 


E 

SHEA GOULD CLIMENKO & KRAMER 
330 MADIGON AVENUE 

NEW YORK, N. Y. 10017 


MO 1-3200 


52a 


Order to Show Cause and Temporary Restraining Order 
dated June 8, 1973. 


(52a - 59a) 
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J UNITED STATES DISTRICT COURT 
! SOUTHERN DISTRICT OF NEW YORK 


nci natio may qpur ii... x 
INTERNATIONAL CONTROLS CORP., t 
Plaintiff 
-against- : 
POBERT L. VESCO, HARRY L. SEARS, FRANK : [Apex a 


| G. BEATTY, NORMAN LeBLANC, STANLEY GRAZE, 2;cw 2$ GES) 


MILTON F. MEISSNER, ULRICH J. STRICKLER, 
RICHARD E. CLAY, WILBERT J. SNIPES, 


' PREDERIC J. WEYMAR, GILBERT R. J. STRAUB, 


C. HENRY BUEL III, RALPH P. DODD, ALWYN ORDEZR TO SHOW 
EISENHAUER, GEORGE PHILLIPE, JOEL GRADY, s CAUSE AND 
SHIRLEY BAILEY, VESCO & CO., I.O.S. LTD., TEMPORARY 
BAHAMAS COXVONVEALTH BANK, INTERNATICNAL : RESTRAINING 
BANCORP, KILMOREY INVESTMENTS LTD., VALUE ORDER 


CAPITAL LTD., GLOBAL HOLDINGS LTD., GLOBAL 
FINANCIAL LTD., BUTLERS BANK LTD. (now 
known as WHO Eoldings Ltd.), ALLAN J. : 
BUTLER, BANK CANTRADE LTD., FAIRFIELD 
AVIATION CORPOR?:.I0%, FAIRFIELD GENL RAL 
CORPORATION, SKYWAYS LELSING COPPOiATION 

and MARINE MIDLAND BANK, 


Defendants. 


a rm x: 


Upon the arplication of the plaintiff, the anne::ed 
afficevits of David H. Butovsky, Laurence Richarcson, Jr., 
Malcolm McAlpin, sworn to on June 7, 1973, and of Allen Shinn 
sworn to on June 6, 1973, and upon the annexed summons and 
complaint herein, it is 

OPDERED that the defendants Fairfield Gencral Corpora- 
tion, Pairf£icló hvieticn Corporation and Skyways Leasine Cor- 
por-:-ion show cause before lion. Charles Stewart, United States 
District Judge, at Roomgf-0 2 , United States Courthouse, 
loley Square, New York, New York, on the 39 day of Junc, 
1973 ata? e M. of that day or as scon thereafter as counsel 
can be heard, why an order should not be nače herein: 


e Pursuant to 28 U.S.C. $2283 enjoining, perdcnte litc, 


x 
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defendants Fairfield General Corporation, Fairfield 
Aviation Corporation and Skyways Leasing Corporation, 
their directors, officers, agents, servants, employees 
and attorneys and those acting in concert with them, 
from prosecuting or taking any steps in furtherance 
of (i) an action entitled "Fairfield General Cor- 
poration, a New Jersey corporation, Fairfield 
Aviation Corporation, a New Jersey corporation, and 
Skyways Leasing Corporaticn, a New Jersey corpora- 
tion, plaintiffs v. International Controls Corpora- 
tion, a corporation of the State of Florida, 
defendant" pending in the Superior Court of New 
Jersey Chancery Division, Essex County, and (ii) an 
action entit) d "Skyways Leasing Corporation, a New 
Jersey corporation v. International Controls Cor- 
poration, a Florida corporation", Docket No. 
L-28210-73, pending in the Superior Court of New 
Jersey, Law Division, Essex County, pending finsl 
determination of International Controls Corp. v. 
Robert L. Vesco et al; and 

Enjoining, pendente lite, defcndants Robert L. 
Vesco, Vesco & Co., Skyways Leasing Corporation, 
Fairfield General Corporation, Tairfield Aviation 
Corporation, Frank G. Beatty, Joel Grady and Alwyn 
Eisenhauer from, directly or indirectly, using, 
selling, encumbering or otherwise disposing of the 
following properties without the approval of the 
Court: 

(i) 846,380 shares of common stock of Intor- 


national Controls Corp. hold of record by 
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(ii) 


(iii) 


(iv) 


(v) 


(vi) 


(vii) 


defendant Vesco & Co.; 

122,463 shares of common stock of Inter- 
national Controls Corp. held of record by 
defendant Robert L. Vesco; 

common stock of defendant Fairfield General 
Corporation owned or concrolled by defendants 
Robert L. Vesco and Vesco & Co.; 

capital stock of defendant Fairfield Avia- 
tion Corporation, a wholly-owned subsidiary 
of defendant Fairfield General Corporation; 
capital stock of defendint Skyways Leasing 
Corporation, a wholly-owned subsidiary of 
defendant Fairfield Aviation Corpora.ion; 

a Boeing 707 (registered number N11FV) title 
to which is in defendant Skyways Leasing 
Corporation, or the proceeds of the sale of 
the Boeing 707 if it has alrezéy been sold, 
or any other moneys or assets of defendants 
Fairfield General Corporation, Fairfield 
Aviation Corporation or Skyways Leasing 
Corporetion; and 

any and all other assets or property of such 


companies. 


AND, it clearly appearing to this Court that the afore- 


said defendants, their directors, officers, agents, servants, 


employces and attorneys are able ts cœwit the acts hereafter 


specificd, that they will do so without restraint of an order 


of this Court, that immediate and irreparable injury will result 


to plaintiff and that such actions will interfere with the Final 


Judgment of Permanent Injunction and Appointment of Special 


Counsel and Directors (International Control: Corp.) entered by 


x 
| 
x 
x 
| | 
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this Court in Securities and Exchange Corrission v. Robert L. 


Vesco et al (72 Civ. 5001), on March 16, 1973, it is 

ORDERED that, pursuant to 28 U.S.C. §2283 and Fed. R. 
Civ. P., Rule 65, pending determination of plaintiff's applica- 
tion for a preliminary injunction, defendants Fairfield General 
Corporation, Fairfield Aviation Corporation and Skyways I ing 
Corporation, their officers, agents, servants, empivyees and 
attorneys be, and they hereby are, restrained from prosecuting 
or taking any steps in furtherance of (i) an action entitled 
"Pairficld General Corporation, a New Jersey corporation, Fair- 


field Aviation Corporation, a New Jersey corporation, and 


Skyways Leasing Corporation, a New Jersey corporation, plaintiffs 


v. International Controls Corporation, a corporation of the State 


of Florida, defendant" pending in the Superior Court cf New 
Jersey Chancery Division, Essex County, and (ii) an action 
entitled "Skyways Leasing Corporation, a New Jersey corporation 
v. International Controls Corporation, a Florida corporation", 
Docket No. L-28210-73, pending in the Superior Court of New 
Jersey, Lav Division, Essex County, pending final deterrinrctior 
of International Controls Corp. v. robert L. Vesco et al; and 
it is further 

ORDERED that, pursuant to Fed. R. Civ. P., Pule 65, 
pending determination of plaintiff's application for a pre- 
liminary injunction, defendants Robert L. Vesco, Vesco & Co., 
Skyvays Lcasing Corporation, Fairfield General Corporation, 


Fairfield Aviation Corporation, Frank G. Beatty, Joel Cracv anc 


Alwyn Eisenhauer, their officers, agents, servants, employees 


and attorneys be, and they hereby are, restrained from, directly 


or indirectly, using, selling, encunbcring or otherwise Cisposing 


of the following properties without the approval of the Court: 


(i) £46,380 shares of common stock of Internatiora} 


T 


| 
| 
| 


| 


| 
i 
i 
| 


` 
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VIITED STATES DISTRICT COURT 
SOUTHERN DIS ¿ICE OF hi YOLI E 3 


INTERNATIONAL CONTROLS COL»2., 


Pleintiff, 


-against- 73 Civ. ?518 


ITIS" RERED STILLS AND AGHLÉD vy-uni-bc.;.camn 
the, under. ignea. (1) ' that the Boeing 707 may be sold pur- 
sucnt to the purchase ogre: ent presently in effect between 
Skyways Leasing Corp. an] an undisclosed purchaser which 
provides “or a closing on or before June 17, 1973 and (2) 
that the net proceeds of any such sale will be invested in 
bank certificates of deposit or deposite in lwierest beur- 
ing bank accornts by Skyways Leasing Corp. and may not 


otherwise be used pencing further crder of this Couri " 


oe ee ° — 8 — - i — — — 
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Controls Corp. held of record by defendant Vesco 


& Co.: 

(ii) 122,463 shares of common stock of Internationa! 
Controls Corp. held of record by defendant Robert 
L. Vesco; 

(iii) common stock of defendant Fairfield General Corpora- 
tion owned or controlled by defendants Robert L. 
Vescc and Vesco & Co.; 

(iv) capital stock of defendant Fairfield Aviation Cor- 
poration, a wholly-owned subsidiary of defendant 
Fairfield General Corporation; 

(v) capital stock of defendant Skyways Leasing Corpora 
tion, a wholly-owned subsidiary of defendant Feir- 
field Aviation C “ation; 

(vi) a Boeing 707 (registered number N11RV) title tc 
which is in defendan. Skyways Leasing Corpcraticn, 
or the »roceed- of the sale of the Roeing 707 i 
it he a.ready been sold, aes other moneys or, L 

— of defendants Fairfield General Corporea*tior, 

Fairfield Aviation Corporation or Skyways Leasing 

Corporation; and 


(vii) any and all other assets or property of such 


- 


“= cetpanies;.-—— 
and it is further 

ORDERED that this order shall expire within ter (10) 
days after entry unless, within such time, this order, for gocc 
cause shown, is extended, or unless the aforesaid defercants 
consent that it be extended for a longer time; and it is 
further 


ORDERED that service of z copy of this order, ari the— 
AQ MA P 
Critic — 


re Thee š 
Hand complaint upon which the same is bose 


Ë 


| 
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t 


by an employee of attorneys for plaintiff{(1) upon defendants 


Pairfielà General Corporation, Fairfield Aviation Corporation 
and Skyways Leasing Corporation by service upon their attorneys 
in the aforesaid actions pending in New Jersey on or before June 
2, 1973 at $ OM; (2) upon: defendants Robert L. Vesco and 
Frank G. Beatty by service upon their attorneys of record in 
Securities end Exchange Cormission v. Robert L. Vesco et al al 
(72 Civ. 5001) pending in this Court; and (3) upon defendants 


Vesco & Co., Joel Grady and Alwyn Eisenhauer on or before June 


s S973 5-8 M; shall be good and sufficient. 


ç 
DATED: New York, New York cAr 


June fT 1973 gr 
0 
i n 


yoo” 


| 


id 


nig pp 60a 


sworn to June 7, 1973 
t of application 
y lawsuits. 


Affidavit of David M. Butowsky, 
and exhibits annexed thereto, in suppor 
to enjoin and restrain prosecution of New Jerse 
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Affidavit 6la 


UNITED STATES DISTRICT COURT 
Bags DISTRYCT OF NEW YORK 


i 
| i ipa es dein au -x | 
| INTERNATIONAL CONTROLS CORP. ,° : Mpix” 
Plaintiff, 23€ SIP cef 
-against- : AFFIDAVIT OF t 
DAVID M. BUTOWSKY || 
| ROBERT L. VESCO, HARRY L. SEARS, FRANK G. : IN SUPPORT OF 
BEATTY, NORMAN LeBLANC, STANLEY GRAZE, APPLICATION TO 
MILTON F. NEISSNER, ULRICH J. STRICKLER, : ENJOIN AND RE- 
| RICHARD E. CLAY, WILBERT J. SNIPES, STRAIN PROSE- 
| FREDERIC J. WEYMAR, GILBERT R. J. STRAUB, : CUTION OF NEW 
C. HENRY BUHL IIT, RALPH P. DODD, ALWYN JERSEY ACTIONS 
EISE.. AUER, GEORGE PHILLIPE, JOEL GRADY, : STE ONE I TET TS 
l| SHIRLEY BAILEY, VESCO & CO., IOS LTD., 
BAHAMAS COMMONWEALTH BANK, INTERNATIONAL : 
| BANCORP, KILMOREY INVESTMENTS LTD., VALUF 
arm LTD., GLOBAL HOLDINGS LTD., GLOBAL : 
FINANCIAL LTD., BUTLERS BANK, LTD., BANK 
| CANTRADE LTD., FAIRFIELD AVIATION CORPO- : 
| RATION, FAIRFIELD GENERAL CORPORATION, 
| SKYWAYS LEASING CORPORATION and MARINE : 
| MIDLAND BANK, 
| 3 Defendancs. 
]------------2-.-. x 
i 


| srate OF NEW YORK ) 
I ) ss.: 
| cour OF NEW YORK ) 


es 


| l. I am the Court-appointed Special Counsel of Inter- 


{ 


DAVID M. BUTOWSKY, being duly sworn deposes and says: 


|| national Controls Corp. ("ICC"). I was appointed by Honorable 
| charles E. Stewart, Jr., Judge of the United States District 

| Court, Southern District of əv York, by Order dated March 25, 

| 1.973. By that Order, Judge Stewart also appointed five new dir- 
lectore of ICC to replace the previous Board of Directors. These 


i 


| appointments were pursuant to a Final Judgment of Permanent In- 


^ 


am T nan "— — Sp la; ais. ne e nc Dire OF € n ered 


INCUN AL " 
* PEL Ld + * 
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on March 16, 1973 by Judge Stewart, which in turn was entered 


pursuant to a Consent executed by ICC and the Securities and 

Exchange Commission to an action entitled Securities and Exchan 
Commission, Plaintiff v. Robert L. Vesco, et al, Defendants (7 
Civ. 5001 [C.E.S.]) pending in that Court, wherein the Securiti 
and Exchange Commission had made application for the appointmer 


of an Equity Receiver of ICC. 


2. This affidavit is made in support of ICC's motio! 
restrain and enjoin all proceedings against ICC in the actions 
entitled (1) "Fairfield General Corporation, a New Jersey corpi 
ation, Fairfield Aviation Corporation, a New Jersey corporatio: 
and Skyways Leasing Corporation, a New Jersey corporation, pila 
tiffs v. International Controls Corp., a corporation of the St 
of Florida, defendant" pending in the Superior Court of New Je 
Chancery Division, Essex County (hereinafter the "Fairfield 
action"); and (2) "Skyways Leasing Corporation, a New Jersey 
corporation v. International Controls Corp., a Florida corpore 
Docket . ). L-28210-72, pending in -he Superior Court of New Je 
Law Pivision, Essex County (hereinafter the "Skyways action"). 
Unless the Fairfield action and the Skyways action are enjoins 

|| my ability and that of the Board of Directors of ICC to carry 
the duties and responsibilities set forth in the Final Judgme! 

lof Permanent Injunction and Appointment of Special Counsel an 
Directors (International Controls Corp.) will be seriously 

| impasrea and irreparable injury to ICC will result, all as mo 


i fully described below. 


3. My duties as Special Counsel include the obligo 


| to conduct a full investigation and arrange for and oversee 2 


z 
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all appropriate action, including, but not limited to, the in- 
stitution and prosecution of suits on behalf of ICC; to recover 
all assets or monies improperly used, taken, wasted, misappro- 


priated, dispensed, obligated or paid to anyone; to refrain from 


3 = into the financial and other affairs of ICC; to take 
settling any claims of ICC against the recommendation of the 
Securities and Exchange Commission and without the approval of 


!the Court; to take immediate, necessary and appropriate action to 


1 protect ICC's claims, interests and rights; and to pursue ël. 
possible claims against defendants in the SEC action or anv other 
persons including, but not limited to the commencement of legal 
proceedings to prevent the dissipation of flight of any funds or 
other assets, the placing of a stop transfer order on securities 


i i| beneficially owned or controlled by said defendants and/or the 


assets of said defendants or others who may be obligated to 


W 


International Controls; and to take such further action, subject 
to the approval of the United States District Court for the 
Southern District of New York, as may be necessary or appropriate 


for the protection of the shareholders of ICC. 


_ 


a institution of appropriate action to freeze and preserve the 


3: 4. As can be seen from the complaint and accompanying 
affidavits in this matter, Special Counsel and the Board of Dir- 


ectors of ICC have concluded that Fairfield General Corporation, 
> | 
|Fairfield Aviation and Slyways Leasing Corp., together with 


Mr. Vesco and c -s referred to in the complaint have engaged in 


n^ l^ scheme to defraud ICC and its public shareholders which scheme 
I 


| commenced in or about November, 1970. In furtherance of that 
l 


| scheme, among other things (i) defendant Pairfield General Corp- 


| 
oration was organized, (ii) shares of Fairfield Aviation held 
| 

| 


| | 


uà 
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by ICC were transferred to Fairfield General Corporation, (iii) 
ICC declared a dividend of che shares of Fairfield Genera) i 
Corporation to th: shareholders of ICC, (iv) Skyways Leasing Corp. 
was incorporated as a wholly owned subsidiary of. the defendant 
Fairfield Aviation, (v) Skyways Leasing Corp. purchased a Boeing 
707 jet aircraft in or about June 15, 1971, (vi) ICC leased the 
said aircraft from Skyways Leasing Corp., (vii) a misleading 
prospectus was prepared by Fairfield General Corporation and 
distributed to the shareholders of ICC together with the aforesaid 
dividend of shares of Fairfield General Corp ation; and (viii) 
ICC made numerous payments to ^kyways Leasing Corp. under the 
aforesaid lease. The afor..aid acts, practices and course of 
conduct comprised a sche-. .. defraud ICC and its public stock- 
holders and te appropriate or convert the monies and properties of 
ICC to the benefit of the defendants, and as is shown by the 
accorpanyin; affidavits of Allen v. Shinn, Laurence Richardson 

and Malcolm McAlpin. 


5. Annexed hereto and marked "Exhibit A" and "Exhibit 
B" axe the complaints filed in the Skyways action and the Fair- 
field action referred to uF she Fairfield action was commen- 
ced on or about May 25, 197. ..d the Skyways action was commenced 


on or abou. June 5, 1973. As appears from the complaint in the 


Skyways action, Skyways is attempting to enforce the very lease 
which ICC contends was obtained by fraud and deceit. As appears 
from the complaint in tho Fairfield action, the plaintiff therein 
is seeking to enforce a management services agreement and an air 
wxi services contract with ICC. Obviously, if as alleged in the 
ICC complaint, the incorporation of Fairfield General Corporation 
and the dividend which followed such incorporation were 


essential parts of the scheme to defraud ICC, Fairfield General 


-4- 
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Corporation may not be permitted to enforce these agreements. 
Moreover, both the lease which Skyways seeks to enforce and the 
agreements underlying the Fairfield action were purportedly 
“approved and ratified" by the xcc board of directors at its 
meeting on December 3, 1971. Upon information and belief, the 


lease and the agreements were not "approved and ratified" nor 


considered at such meeting. 


6. In brief, a stay of the procsedings in the New Jerse 
courts is necessary to protect and effectuate the Judgment of this 
Court in Securities and Exchange Commission v. P bert L. Vesco, et 
al., (72 Civ. 5001). As shown by the accompanying affidavits of 
Messrs. Shinn, Richardson and McAlpin, the two New Jersev actions 
are merely the latest steps by defendants Vesco and his ` oup co 
secure additional fruits from the wrongful scheme set for' at 
length in thc complaint herein. By its Final Judgment ja 
Securities znd Exchange Commission v. Robert L. Vesco, et al.. and 
the subsequent appointment of myself as Special Counsel and a new 
Board of Directors, this Court acquired jurisdiction over all of 

PA assets of ICC so that such assets could be protected. For 

that reason, this Court decreed that it would "retain juris- 

| diction . « + for the purpose of enforcing" the Final Judgment. 
In addition, to the extent that I as Special Counsel am required 
to litigate the same issues in this Court and in the New Jersey 


state courts, additional and unnecessary expenses will be in- 


curred by ICC. 


| 7. At the time the Fairfield action was commenced, 
Fairfield General Corporation obtained an order requiring ICC 


to show cause why an order should not be entered directing ICC to 
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turn over certain documents allegedly belonging to Fairfield 
General Corporation. The said order to show cause is returnable 
on June 8, 1973 at 9:00 A.M. in the Superior Court of New Jersey, 


Chancery Division, Essex County. 


8. Plaintiff has moved, by Order to Show Cause, 
because, as shown above, time is of the essence and a restraining 


order is required immediately. 


9. By a telephone call at 9:30 A.M. today, to Mess-: 
Shanley & Fi: -, attorneys for Fairfield General Corporation, 
Fairfield Aviation Corporation and Skyways Leasing Corp., in the 
two New Jersey actions I advised said defendants that the present 


applice ‘on would be submitted today. 


19, No prior application for the relief presently re- 
quested or for similar relief has been made Ly plaintiff to any 


other court of judge. 


WHEREFORE, it is respectfully urged that the relief re- 
quested in this Order to Show Cause presented herewith be granted 


in all respects. 


> 


ui P * 577 ud : 
/ Sara po foar woe 9 LAE, 


David M. Sutowsky 


Sworn to ^cíore me this 


day of June, 1973. 


GPRACIE V. (TULA 
Motor; Pat hc, St cf Hew York 
Wo. 41.222137! 
Queblied in Cus County 
Commission Expires March 30, 1974 


Atforn 
Office J 
5170 . 
A i torr 


Plaint 


Defen 


e. 
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eyle): Suanley & Tisser. raiqs. 

Address & Tel. No.: 

sorg Street, sewaxk, GCW Jersey C7102 
" 


cy(s) for Plaintiff (5) 2CY-CA2-1220 


———— 


ff (s) SUPERIOR COURT 
; OF NEW JERSEY 


[e 


Pay aY Lun$Yyv CORPORALICHU, ° ` 
ic vorporution, LN DIVISION 


7 . 
¿à CW Oe SOY 


COUNTY 


ut 

T 

ra 
Y 

' 

x 

` 


Jant(s) 


LY - — re AHN ADAUITS ° 
Lien ast LEIA. CANTROLS < PEORA LY -p 


criga coxvyoravi.mwn, CIVIL ACTION 


| Summis 


ER 


The tte of New Fersep, fo the Abou: Mamed Defendant(s) : 
Tic LRiATIOUAL CONIAB':L3 CORHFOV 7108 
ARE HERELUY SUMMONED ina Ciril Action in the Superior Const of New Jersey. instity’ dh 


eed sleialifi(s), and required to serve npon the attorncu(s) for the plaintif (e). whose pane 


hoi “ 
20 days af. the 


d yess eppears above, an anstecr fo the canesed complaint within 
the summons and complaint upon you, ere'usiee of th: day of service, If you fail t^» 05 89, 
ment be defaoll man be rendered agaist yon for the relief demanded m the complent. You shall 
pily Cle ioci emniece and proof of scivice ii duplicate with the Clerk of the Superior Court, State 
Annis, Trenton, New Jersey 08625, in eccordancc with the vules of civil praetiec and procedure 


V Juin üa eee Pe 
er fe nora. a Yeh Lor ot SAR" ASA 
"eres. er (`. LO ae AN, wks 
Clerk of the Superior Court 


FEURS far Scrviec: 
200 Tidrticle head 
Yeltíiclo, .cw Jarscy 


oOo tt t 


COPYRIGHT) 10r Y ALL STATE LIC? fur Favcu 


M.) SUMMONS - SUPERIOR COURT rir 
- ñ 


a ........ss sp... 
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' SIJ.NLEY & FISHER 
579 Broad Street 
Newark, New Jersey 07102 
(201) 643-1220 
7.ttorneys for Plaintiff 
NEN ape. “SUPERIOR COURT OC! NEW JERSEY 
LAW DIVISION: Bosak COREY 
DOCKET HO. L-3 G2/0 -72 
SKYWAYS LEASING CCRPORATION, a 
Ne. Jersey corporation, 
Civil Action 
Plaintiff, 


Vs. 


be 


COMPLAINT 


TWLERNATIONAL CONTROLS CORPORATION, : 


c' Florida corporation, 3 
4 " 
i Defendant. : 
i : 
| — — " p Tm 


j Plaintiff, Skyways Leasing Corporztion, a corporation 
; 

:of the State of New Jersey, complaining of Defenca:t, says: 
FIRS? COUNT 


* 
Le Plaintiff is a New Jersey corporation, vith 


1! 
‘offices at 167 Fairfield Road, Fairfield, New Jersey. 


th 


l: r Defendant is a corporation of the Stat. c 
| 
[i 


Florida, with principal offices at 200 Fairfield Road, Fairfielc, 


| » Plaintiff owns an aircraft more yarticuleri:: 


‘described as a Boeing Model 707/321, Serial Number 17606, ena 


ive ated necessary equipment for usc on boar the aircre:t. 
I 
| 
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about October 1, 1971, Plaintiff and Dc- 1] 


4. On or 


fendant entered into a Lease Agreement, whereby Defendant leased 


he said aircraft from the Plaintiff ‘for .a period of five (5) 


ase Agreement is annexed hereto as 


years. A copy f the said Le 


Exhibit "A". 


5. Plaintiff has complied with and met it^ cbligations 


‘under the said Lease Agreement. 
| 6. “he aforesaid Lease Agreement provided in 


i! 
the obligation on Defendant's 


‘article IV., therefor, inter aliz, 
i ——— 
| part as Lessec to pay a rental of $47,000.00 per month to the 


l 

| Plaintiff for each of the months of January, 1973 through 
j! 
| September, 1976, saic rental’ being payable on or 


before the 


hist day of each month. 


Í. 
7. The Dcfcnéant has failed to p 


ay the said ronthly 


[rental of $47,000.00 for each of the months of February, 1973 
nade by 


| and March, 1975 despite written demand for payme:.: 


i 
‘Plaintiff upon Defendant. 
WHEREFORE, Plaintiff demands Judgment aga’ zst the 


costs of 


| 
i 
j 
| Defenda::t in the sum of 


$94,000.00 plus interest anc 


| SECOND COUNT 


l. Plaintiff repeats ana reitcratcs the allegations 


contained in paragraphs 1 through 5 of the First Count and makes 


the same a part hereof as though set forth at length herci. 


! i ' 
| - Áffidavit 70a 
| 2. The aforesaid Lease Agrecnent provided in Article 


|: à š r i 
IV, therefor, inter alia, the obligation on Defendant's part as 


cc 


'Lessee to pay a rental of 583,000.00 per month to the Plaintiff 


for each of the months of January, 1972 through Decenter 1972, 


il 


n 

: said rental being payable on or before the lst day of each ronth. 
I 
i, 
il Je Tune Defendant has fa’. to pay the said ronthly | 
[E - A, 

i | 
‘rental of $83,000.00 in accordance with the Lease Agreencnt | 


i 


‘ 
" 


“ant. .| 


'acspite written demand for avment made by Plaintiff uron Defenc- 
: y y I 


| 
| WHEREFORE, Plaintiff demands Judgment acainst the ‘tk 
1 | 


Defendant plus inte :st and costs of suit. ' 


| | THIRD COUNT | 
ñ Le Plaintiff repeats and reiterates the allegations | 


"contained in paragraphs 1 through 5 of the First Count and makes 
l 


| the same a part horcof as though set forth at length herein. 


| i 2. Pursuant to Articles VI and XI of the Lease Agree- | 
i ° | 
iment, the Defendant had the responsibility to pay for all cpcrat- , 
| ing and maintenance ccsts and, upon Defenóéont' 
Levch charges, Plaintiff had the right to dischérge such ex: 2..Fes 


I 
|. 
lat the expense of the Defendant, such costs and expense *hcrce- 


O 


| falling due and payable upon the demand of Plaintiff upon 727 ! 
' 


' 
' 
| 
i 
i 


fendant. 


da Defendant caused the aircraft to be servicce 


‘Texas by Qualitron Acro, à corporation of the State of C31iJorn;i 
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engaged in the business of aircraft maintenance, alteraticas and 
servicing, thercby incurring service shasha of $78,413.97. 

4. Defendant failed and refused to pay the aforesaid 
maintenance and service charges due and owing to Qualitron Aero 
causing Qualitron Aero to place 2 lien against the aircraft. Tn 
order to obtain possession of the aircraft, Plaintiff was required 
and 4id in fact pay the said maintenance and service charges in 
the sum cf $78,413.97 to Qualitron Aero. 

WHEREFORE, Plaintiff demands Judgment in the amount of 
$78,413.97 plus interest and cost: of suit. 

FOURTH COUNT 

1. Plaintiff repeats and reiterates the allegations 
contained in paragraphs 1 through 5 of the First Coun: and makes 
the same a part hereof as though set forth at len ih herein. 

- TM Pursuant to an Agrecment betwecn Plaintiff and 
Defendant entered into at or abut the same time as the Lease 
Agreement, Plaintiff agreed to assume the costs of certain re- 
furbishments and modifications to the aircraft, said refurbish- 
ments and modifications having an agreed upon cost of $350,000.0C. 

k At all times referred to herein, the aircraft was 
under the full control and use of the Defendant, its agents, 
servants, employees and officers. 

4. At the direction of Defendant's agents, servants, 


employecs, and officers modifications and changes were made to 


| 
| 
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‘the ai>craft in addition to the modifications and changes set 
! 


„forth in thc original agreed upon plans and specifications for 


‘ 


"the refur'ishment and altcrations of the aircraft. 


: 5. Such changes from the  riginal agreed upon plans 
I 


and specifications resulted in costs and charges, over and atove 
the originally agreed upon cost, in the additional amount o: 


$279,345.00. 
6. Upon Defendant's refusal to pay the aforesaid 
" 
adáivional charges in thc amount of $279,345.00 a possessory lien 


was impresse on the aircraft, pursuant to which, the aircraft 
was det.ined for a period of six (6) weeks. 


` 


l: 7. Plcintiff mac: a demand upon Defendant to ra 


^ 
B 


,these additional charges to relcase the said lien. 
| 8. Upon ‘Defendant's refusal to pay snid additional 
icharges in order to regain possession cf the aircraft, Plaintiff 
was required to pay the aforesaid additional charges, to Plain- 
tiff's damage in the :.mount of $279,345.00. 

WHEREFORE, Plaintiff demands Judgment against t: 


3 


Defendant for $272,345.00, plus i: crest and costs of suit. 
I 


t 


PINTI COUNT 
i. Plaintiff repeats and reiterates the alleca^ticzs 


contained in paragraphs 1 through 5 of the First Count arc rales 


the same a part hercof as though set forth at length hercin. 
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| 2. Pursuant to Article VI(b) of the Lease Agreencnt, ‘ 


"Defendant is obligated to pay into an escrow account certain 


i! " " ; 
{amounts based upon the number of hours Yogged" on the aircraft. 


| 3. On information and belief, the said aircraft was 


flown for many hours for which no payments were made into the 
escrow fund as required by the Lease Agreement. 

4. By virtue of the aforesaid use of the aircraft, 
there is due and owiig from tue Defendant diverse sums pay- 


,able into the s-.d escrov account. ll 
" 


| 
} 
" Š ‘ 
Defencent for camages plus interest and costs of suit. 
li g P 

"H 


WHEREFORE, Plaintiff demands Judgment against the 


———— —À e a 


| SIXTH COUNT 


| l. Plaintiff repeats and reitc-ates the allegations 
ji 


| cor tained in paragraphs 1 through 5 of the First Count and makes 


T 
tthe sane a part hereof as though set forth at length herein. 


i 2 The aforesaiq L-ase Agreement provided in Article X 


itherco£, inter alia, that Defendant shall not paint or print its 
‘name or other symbols upon the cxteriox of the aircrait. 


i i 
E 3. Defendant caused its nane ad/or cury rate £yr'ol 
„or logo to be painted upon the tail of said aircraft. il 
| 4. Dy reason of the foregoing, Plaintiff was reenired y 
to expend the sua of $140.00 for the restoration of the exterior 


‘of the said aircraft. 


i! 
" 
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| WHEREFORE, Plaintiff demands Judgment against the 
{Defendant for $140.00 and interest and costs of suit. 

| SEVENTH COUNT 

1. plaintiff rcpeats and reiterates the allegations 


| 
|j contained in paragraphs 1 through 5 of the First Count and each 


t! 


rand every allegation contained in the Fourth Count and makes the 


same a part hereof as if set forth at length herein. 


i 


2. The aforesaid wrongful and unauthorized changes, 


' additions and mod?fications to the original plans and specifica- 


med fox the refurbishment and alteration of the aircraft have 


j; 
I 
isubstaontially decreased the value of the aircraft by limiting 


lits use and resale value all to Plaintiff's damage. 


|: 
| WHEREFORE, Plaintiff demands Judgment against the 


Defendant for damages pius interest and costs of suit. 


E1GET! TH ! COUNT 


1. Plaintiff repeats and reiterates each an? evcry 


fallegaticn of the foregoing Counts and makes the same a part 


£4 I. 


'hercof as if set forth at length herein. 
', 
| 2. The aforcsaid Lease Agreement provides that, upon 


aefoult, the balance of the rent then cue under the Lease Agree- 


ment sho.) be immodiacely due and payable. 


Je The following specified acts and/or failures 


to uct committed by the Defenuant through its agent: , servants, 


by the Defendant 


‘employees, and officers constitute defaults 


m 
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‘nder the terms of the Lease Agreement: 

(a) The failure to make rental payments which 
were due and owing for the months of February 
and March, 1973, and the ca.endar year of 1972. 

(b) The failure to pay accumulated maintenance and 
service costs. ] i 

(c) The failure to pay the equired charges into 
the maintenance escrc account. 

(a) The failure to pay the costs of additional 
alterations and modifications to the aircraft, 
which work was performed at tne request of 
Defendant. 

(e) The placing of Defendant's name, symbol or 
marking on the aircraft. 

4. Pursuant to Article XXI of the Lease Agreement, 

'Plaintiff gave the Defendant timely notice of each and every 


aforementic.ied default and gave the Defendant an opportunity to 


cure the said defaults as provided therein. 
5, The Defendant has failed and continues to fail to 
cure the aforementioned defaults. š i 
6. "ye balance due for rental payments uncer the 
terms of the Lease Agreement from April 1973 through Septembe of 
(1976 is in the amount of $1,974,000.00. | 
WHEREFOPE, Plaintiff demands Judgment against the De- 


I 
fendint for $1,974,000.00 plus interest and costs of gait. H 
I 
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l 

NINTH COUUT 

i 

t 

' 1. Plaintiff repeats and reiterates each and every 
il 


patiegation of the foregoing Counts and makes them a part hereof 
1 


! . 

jas if set forth at length herein. 

l: 

" 2. By reason of the Defendant's defaults and after 


„written notice to cure the same, -Plaintiff terminated the Lease 
" 
| 


‘hgreement with the Defcndant in accordance with the provisions of 


‘ 


f 
i 
|, the said Lease Agreement. 


i 
| 3. By reason of Defendant's defaults and the termina- 
| 


[tion of the lease Agreement, Plaintiff has been deprived of the 


i š A ‘ ° j 

‘economic benefits of its Lease Agreement with Defendant, lost 
profits and incurr«d acditicnal expenses presently and in the 
| AM 
! future, all to Plaintiff's damage. 


WHEREFORE, Plaintiff demands Judgment against the 


l 
| 
| 
iU 


[Defendant for damages sustained as a result of said defaults and 
| 
"termination plus interest and costs of suit. 
TENTI! COUNT 
l 1. Plaintiff repeats and reiterates each and ever, 


‘allegation of the foregoing Counts and makes the seme a port 
hereof as if set forth at length heroin. 

Ze py reason of the aforementioned defaults committed 
by thc Defendant and the subsequent termination of the Lease 


Agreement by Plaintiff, DeLandant bocom obligeted, nt bofcr 


(ant's cost and expense to return the aircraft to the Plaintiff 


at a designated location. 


Je Defendant failed to return the aircraft as xrecucstc: 


to 


| 
| Affidavit 77a - i 
| 


[by Plaintiff in accordance with the provisions of the Lease 


Agrecment. 


4. By reason of the foregoing, Plaintiff was recuizrcs 


—— =s. zz =e 


‘to exp .d sums of money to bring the aircraft from the place 
‘where Defendant had last used the said aircraft, to Plaintiff's 
damage in the sum of $10,000.00. 

| WHEREFORE, Plaintiff demands Judgment against the 

i š 


‘Defendant for $10,000.00 and interest and costs of suit. 


SHANLEY & FISHER 


| Attorneys for Plaintiff | 
| | 
| | 
ME Lors PRESE MM: 2^ 
J. V1LLIAM BARBA 


JURY DEMAND: 


* The Plaintiff @emends a Trial by a jury of tvelvc (12) 
| on all the issues involved herein. 
i 
SHANLEY & FIE? OR | 
Attorneys for Plaintiff | 


BY hess a 


Je VILLI? BEARCA 


| 
| 
| 
| 
| 


| 
i 
| 
| 
| 
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THIS AGRE entered into this first day of 

October, 1971 by and between S1EYLAYS LEAS LG CORPORATION, 
a New Jersey corporation, hereinafter called "Skyways", 


and International Controls Corp., a Florida corporation, 


hereinafter called Lessee. 


WITNESSET?N: 


WHERDAS, Lessee desiros to lease one Posizg Metal 
707/321 aircraft from Sxyvays and Skyways is willing to 
lease said aircraft to Lessee; 

NOW THEREFORE, for and in consideraticn of the 
mutual covenants and agreements herein contain-d and the 
rentals and other considerations herein reserved, the 
parties hereby agree as follows: 

ARTICLE I -- Aircraft Leased to Lessee 

(a) Skyways hereby leases to Lessec the Bocinc 


Mode) 707/321 <yp2 aircraft (ianufacturor's Serial No. 176025] 
Fedeval Aviation Administration Registry So. KILAY (hezeiz- 
after ‘sonetines referred to as the “Aircraft"). ‘The ter 
"hircraft" as used in this Agroorent shall incluce the zir- 
sas; the engines and all parts, equipment, instruments, 
accesscries and other prop. rty listed in Exhibit A attache: 
hereto, and such replacement itens as Lessee nay install 


during the porioc the ? craft is in its possessicn. 
g P B 


Ẹ 


ihe Aircraft shall Le delivered to Lessee by 


Skyways at Newark Airport, Newark, Nev Jersey, United Statos. 


(c) Lessee shall aot MOS TGAC2, pledge, essisn, 


transfer or sublet nor voluitarily port with roszez2icn of 


Affidavit oe 


the Aircraft an any manser whatsoever, either directly or 
indirectly without the written consent of Siyways; nor 
shall isosti willfally do or suffer anything whereby the 
Aircraft shall, or may be seized, takes in execution, im- 
pounded, attached, damaged, or destroycd. 

(d) Tücze shall be no obligation on the part of 


° Skyways for any reason whatsoevëer to replace the Aircraft. 


ranties, express or inplicd, of any kind or nature whatso- 
ever recarding the Aircraft or its equipment or the con- 


dition or serviceability thereof. 


As an inducement to Skyways to enter into this 


hn & 


Agreement, Lessee represents anc warrants that the Aircraft 


its affiliated corporations and their baggage. Subject to 
Lessee's right to assign or sublet its rights under this 
agreement, Lessee agrees that it will not operate the Air- 


craft for hire or reward (inciuding reimbursement of expenses) 


Lar 


or allc: the Aircraít to b2 used for instructional purposes. 
Tne leas2 of the Aircraft shall be for a term of 


ozzoncing on October 1, 1971 and ending 


^ 
E 
~ 
Ww 
~ 
G 
$3 
'1 
u 
9 


(a) Lessee will Cesozit with ckyvays.ca or boforo 
bec uber 25, 197) the sun of $390,999 ac b5beco:ity for tho 
m. P I 
' 
+ 


J 80a 
ffidavit : f ° 
soarforuance s, Lessee 9: the terms of tnis Agreement. Such 


¿um shull Lear interest at the rate of G; per annua and 
such interest shall be cxotited to the benefit of Lessee 

and become part of the security dcposited hereunder. Skyways 
may use or apply the whole or any part of the security de- 
positcd héseuidés for any rent or other sum as to vhich 
Lessee is in default or for any sum which Skyways mey expend 
ox may be required to expend by reason of Lessee's “efault 
in respect of any of the terms of this Agrecment. In 

the event that Lessee shall comply with all of the terms 

of this Agreement, the security, together with any interest 
earned ‘hereon, shall be returned to Lessce after thc ter- 
mination of this ngrecment and after delivery of possession 
of the Aircraft to Skyweys. Lessec shall not assign or en- 
cun ver the security. and neither Skyways nor its successors 


or assigns shall be bound by any such &ssignzent or encum- 


brance. 


e i 


(b) Lessce shall pay Skyways, as rent foi the 
Aircraft, the re of $100,000 per month ior each of the 
months o£ October, November and December 1971 payable on 
ox before December 15, 1971; thereafter, payable in aévence 
on or before the first dey of each month, $83,000 per 
month for cach of the months January through December 1972; 
and $47,099 per month for each of the months January 1973 
through September 1976, inclusive whether cz not the Aircruf 


in operating or iz in cpsssse concgicisn, is grounded by 


m] 


yeuson of weather, mochanical difiicultics, repair cr for 


-3- ' 
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any olher reason Whether similar or not. The foreyoiny rent, 
includes the cost of insurance coveriye specified in Article XII 
hercof (currently $125,000 per annum), and shall be subject ^ 
to increase Curing the term of this Agreement in an azourt 
equal to the increase of the cost to Skyways of maintaining 
such insurarce coverage. Skyways shell give Losscc written 
motice of any such increase togethcr with Socunentatios 


evidencing the same. In the event Lessee defaults on any 


of the terms, provisions, and conditions of this Agreement, 


including but not limited to, the payment of rent, Skyways 


may use, apply c% retain the whole or any part of the ren 
so paid to the extent required, for any other sum es to which 


Lessee is in default, or for any sum which Skyways may exsorns 


or may be required to expene by reason of the de 
Lessec on any of the terms, covenants, end conditio:.- of 


this Agreement. 


B 


uae. d: (c) All rental payments hereuncer shall bc iasc 


at the office of Skyways at 171 Passaic Avenue, Fairiicic, 
New Jersey, or at such other place as Skyways may fren. tinc 
to. time designate in writing. 

ARTICLE V -- Termination 


terminated at the option 


(a) This Agreement may be 


1 i s wel i - «it . 4 A 
oi the Aircraft on five (5) days prior written noticc 


1 ° 3 ~ "^nt we -- £ bn twee 
Such termination shall tare effect upon return of the Act 


wars. sustsvane. SD txa SlOViasscnus C. 


craft to Siuyvars ps 


followiny t5» giving of cuca notice. 


° ', 824 
designate, “and upon sue return: 
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(i) The Aircraft shoal) have an appropriate 
"urrent Feeders] Aviation Adiinistration Certificate of 
Airworthiness. 

(ii) The Aircraft shall be in the same 
condition as when Gelivered and equipped with the 


same or better eguipmcnt, except for reasonable wear 
and tex: for crdinéry use subject to the provisions 
of Article VJ hereor. 

(iii) Lessee sho)? cause the balance, if 


any, of the escrow account established pursuant to 


Article VI (b) hercof to be paid over to Skyways. 


~ 


(iv) Lessee sha 


equal to the number of hours logs 


l pay to Skyways a sun 
ed on each aircraft 


term of this 


ed by $7.50 por 
engine end a sum egual to the number of flicht hours 
logçc2 by the Aircraft during the final month of the 


tern of this Agreement or portion thereof mulitplicd 


provided further, that Lessee agrees that it will 


terminat cn of this Agreement at an airport designated by 


Skyways for tho purpose of permitting Skyways to inspect. the 


condition of tho Airesats. In connection with such inspec- 


t^ 


tion, "35 33311 $23 entiticd to an acczoptanco flight 


check of not more than ane hour's curation, at the expense 


of Lessec, and Lessee will at its oa and at Skyways’ 
reou t correct any condition of t! ^ircraft dircovered 
on su Ti ' Cue , 400 uana ita it t Air- 


Affidavit BN Wu .. 
ln the event rehobilitation and repairs ore neceshiry to š 
return the AiycraZt in the prescribed condition, the tera 
of this Agreenent shall be Geemed extended for the period 
required to enable Lessee to make such rehabilitation, 
repairs, and correction and all of the terms and conditions 
of this Agreement shall apply to such extended period. In 
the event Lessee fails or is unable for any reason to rctursn’ 
the Aircr ft to Skyways on the specified date of termination 

, 

of this Agreement, then, except as herein expressly oiher- 
wise provided, the, term st. edo Agreement shall be extenacd 


until such time as Lessee returns the Aircraft to Skyways 


and all of the terms and cor3itions oi this Agreement shall 


apply to such cxtendcd pericd. Rent shall be paid by Lessee 
to Skyways at a rate equal to the pro rata monthly rent then 
in effect, until the termination of any such extended tern 
of this Agreement. 

Skyways agrees that in the event of the total loss 
(o> constructive total loss) of the Aircraft, it will ecccrzt 
the insurance value of thc Aircraft as provided in Article XII (Z; 
hereof, in discharge of the obligation of Lessee to rcócliver 
the Aircraft and Lessee égrees to pay such amount irrespective 
of the cause of loss and whether or not insurcd against. 
In the event the Aircraft shall during the term cf this 
Agreement be lest or totally destroyed and Skywa:s shell 


` 


have received p:: 


the Aircraft, thon this Agreement shall be automatically 


uie 


Affidavit e: 3° tte 
cancel led andi terminated ws of the date of such payment, 
and Lessee shall be — to pay only the rental du; to 
the date cf such payment. In the event of a partial loss, 
the rental shall be unabated, and if the time necessary to 
repair the Aircraft gocs beyond the termination cate of this 
Agreement, this Agreement shill Le extended to provide suf- 
ficient time to repair the Aircraft cowpletely and full 
rental shall be paid during this extended period. 


ARTICLE VI -- Maintenance, Care and Overhaul 
I of' the Aircraft 


(a) Lessee shall, at its owr cxpense during the 


term of this Agreement, maintain and keep the Aircraft in 
good ‘order and repair subject to the requirements of Part 121 
of the Regulations c^ the Federal Avi: tion Aémi- istration 

t£ the United State: ("FAA") and the ecuivulent rules and 
reguiations of any other governmental regulatory deitqPitios 
which may, from time to time, have jurisdicticn over the 

PÀr rait. Lessce shall, within a reasonable py ue its 


own cost ard cxpense, replace in or on the Aircraft all 


parts, equipment, appliances, instruments or accessorics in 


accordance with manufacturers specification which may be 
tim life retired, lost, destroyed, confiscated or rendered 
unfit for use, with other property which shall: 
w 
(i) Be in gocd operating condition and shall 
have a value and utility at least equi) to that of 
the property replaced if the same were in usable con- 


dition a:d gocd repair, and 


ae 
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lien; an  cncuubrancos; ° ay i 
Provided further, that Lessee shall, at ils own 
expense, cause all engine overhaul-arnd all inspeecion and 
maintenance service to be performed on the Aircraft, and 
Lesscc shall be responsible for all other repeirs reguircd 


on the Aircraft, including replacement cf parts when nec- 


essary, and Lessee shal] accomplish FAA Airworthiness Dirce- 
tives appliczble to the Aircraft and shall sccouplish the 
licensing and relicensing of the Aircraft as applicable if 
required by the FAA or other appropriate governmental authori- 
tics at any time during the term of this Agrcement; proviced, 
however, that if Lessee shall defauit in any of the pro- 
visions hereof, Skyvays shall have the right to correct 


said default and the cost thereof shall Eb.come Gee a::d 


payable on demand of Skyways. Failure to make such paymen 
when demanded shall be cause for termination of this Agrce- 


enh Any such termination shall not cxcvse Lessee froi. its 
obligations to make rental payments for the balance of 
the term hereof. 
(b) Lessee shall ke responsible for all costs 
of aurframe and engine overhauls, uring the term hereocš. 


It is agreed that in the event Lessee wishes to zccorplish 
J 


à 
- 


à major overhaul on the airframe or cngincs curing the tern 


of this Agreement the specifications of any such overhe:) and 

the sho: ceccupiicking suck wori are to Se 2c Sy Gkys 

ways) in writing in current status. On or before the fiftea2nt 
-U- ' 
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Oy of voch mor the dui imj Á 


mencing on the third month 


deposit isto .n escrow acc 


institution T 


sum equal 


(š) 


on cach aircraft cogi 
month muitiplicd ky $ 
payment shall relate 


craft engine during t 
and 


(ii) 


A sum ecua 


° 3, i ro 
logged during pre 


by $170.00(exccpt the 


to the flight hours 1 
calendar months). 


The terms of the escrow pu 


held shall provide that th 


be used to pay for the cos 
craft's airfriume, wings or 
term of this Agrcemcnt, an 
escrow, if any, Shall Ee p 
mination of this Agreement 
escrow shall provice that 

deposits made therein and 

ðrawals made therefrom 


8€a 


l^ term ok tha Agreement, Com 
vi this Agreement, Lessee will 
vunt, to be maintained by à banki 


table to the hereto: 


partics 


to the nuzber of hours logged 


nc during the preceeding calend: 


J 
7.59. per engine (except the ini 
to th- hours logged on cach ñir- 
ne two preceding calendar months); 


1 to the number cf flight hours 


ec ied 


initial payment shall relate 
cggcd during the two preceding 
rsuant to which such sums shill b 
c (ue Bass. therein shall 
t of any overhauls of the air 
engines 
d further the 


w/e ays 


In addition, the terms of the 
Skyways sho) be notified of all 


consent in writing to all with- 


g 


i. 


Affidavit 87^ 


(c) Upon ti the tinal tate vt this gres t, Bez: 


shall deliver to Shewoyn all overhaul and inspection rocurds, 


inelucing aj) Jey hosts on th. airframe and engines relating 
to the operation of tie Aircraft uuring the term of this 


Agreement. 


(d) Lessee covenants ane agrecs to make the Ai-- 


craft availible to Siy ays at Greater Soul? est Airport, 
Fort Worth, Tcxcs, for a peric or periccs € approxizitel; 


sixty (60) deys, in the & agregate, during the months of 
December ).971 and Janucry 197? for the purpose o 
the interior of the Aircrait refurbished at the expense ož 

° 


Skyways.. 
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ARTICLE VII -- Mainten.ac 


> 
"4 
n 
" 
' 

(t 


Skyways will delaver to Lessee with thc 


current log books anc records apzcrtainings to the Aircrett 

and such other data as Lessee shall reasonebly rcgvest. à 

Lessee shall mai;teln all record? curing the term of this 

Agreement and will return and @cliver said leg books a: Tec- 

orðs to Skyways voon return of thc àixcraft to Sxyweys. 

During the term of this àgrecnent, Lessee will make suci 

log bco:: and rec vis available, upo ccucst, for insz-ct-ce 

by Sxkysëys O: its uly authorized wuents Sr representess ves. 
ARTICLE VIII - Modificatiu: of the hircrazt 
Subject to the teras o: this Agreamens 3C 

shall have the right to altcr, moGify or mane ecastions 

ond improverents to the Aircraft after having extained iri 


-]U0 
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prior written cunasent of Sky and provided that such al- 


terations, nodificutions, additions, or improvements do 


not reduca the value of the Aircraft and provicsd further 


inprcvorents shall pe in accord with standards set by the 
FAA and any other appropriate fogulatory agency having 
jurisciction over tha airs tt. Any such alteration, zcdi-' 
fication, addition or improvenant to the Aircroft shall 
ecom2 the property of Skywa 
the terms of this Agreenont. 
AR-ICLE IX -- Use of tho Aircraft 
- Lessee may operate the Aircraft subject to the 

exceptions stated in this Agreement provided however, that 
it shell not use the Aircraft in violation of any foreign, 
federal, state, territorial, or municipal law or regula- 
tion or any rules and regulations of any public authorities 
having jurisdiction over the Aircraft and shall be solcly 
responsible for any fines, penalties or forfeitures and 


taxes occasionod by any violaticn thereof, and if such fines 


? 
` 


or penalties are imposed upon Skyways and paid by it, Lessee 


shall rair>burse it therefor on Gemandc of 


£ Skyways. 


Lessce may not pernit tho Aircrait to be taken 
into any area of the world which is not included in the in- 
surance coverage maintained pursuant to article XII (c) hereof, 


provided, however, written request of 


such tase 
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Lessee, Use ití5 52221 


on eitior a sesnerary of pernasent Dass. 
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89a 


Exterior of Aircraft 


shall maiotain th? exterior of the Aircraft 


, 


in good condition and shali not print. or paint its nomc or 
any other registration number or other synkols upon the 
exterior of tho Aixerait. However, Lessee shall af“ ix 
a permanent plugue in a conspicuous place on the hircraft 
stating: 

“This: Aircrafts is 

Leasing Corrorav: 

to the terns end 

"Agree š 

and ket: 

tion ë 
and any ane ail Gccum 


or ‘any othe: 


we 


A 


sletory agency having jurisdiction over the 


© 


w 


4. ose 

Lessee shall have absolute control, direction, 
and responsibility for, anj shall bear end pay all costs 
of operating end maintaining the Aircraft, including ail 
‘taxes,- assessene: , custom duties, tariffs, import charges 
or entol charges levied upon the Aircraft and all 
excise taxes, gasoline taxes, lice: ing fees, lending fees, 
or ony other iirport ccs, or any other operating expenses 
of \unatever nature and kind, and Lessee shall have respon- 
sibility for an@ shell premptly pay anc cischerge all siles 
and use taxes incurre by reason of this Agreement, provic«c 

imever, thet coas Lessia’s Certsult t2 TO Clscnargs any 
aueh tarifin, custon of ether inzport cucies tsxes, assess- 
m 12 - 
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ments or costs of operation, Skyways mey do so at the ex- 
pense of Lessee and charge the sane to Lessee and such cos 
and expense thereof shall become duc and payable on demana 


of Skyways. 


ARTICLE XII -- Risk of, Loss or Damage and 
Liability 


(a) Lessee agrees ar covenants to indemnify, sive, 


ist any and all expenscs, 


losses, damages, including reasonable attorneys' fees cauccd 


by or arising out of in whole or in part, the possession, 


Managemen: or operation of the Aircraft by Lessee and/or its 


bailces, agents, employees or representatives. 


(b) Lessee, at all times during anc throughout the 
term of this Agreement, shall be solely liable fo: damages 
to property of Lessee or preperty of others, or for personel 
injurics or death to Lessee's officers, agents, servants, or 


employces, or to any other nersons, including without linite- 


x 


tion, thosc third partics who may become passengers on the 
Aircraft or suffer ground Gamage, arising from or incident 
to the possession ¿r use of the Aircraft from aay cause 

Whatsoever and Lessee shall save Skyways harmless from any 


and all such cleims. 


(c) The rett specified in Article IV hereof 
includes the cost and expense incurred by Skyways in 
connection with insurance insuring PTair£icld Aviation 


Corporation, american torid 


Airways, Ine. 


Murtoz 


32 refeurssed to i» Articio XX1 hereal) As; 
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their respective interests poar, against liability 


for loss, injury, Gamage, claims or expenses arising out 
of injurics to of deaths of passengers and third parties, 
and da:nage to property (including baggage and cergo) causcd 
by Lessce's creratian or possession of 


against loss, destruction or damage to the Aircra:t, suc 


value of the Aircraft (with the following Geductible 


provisions: flight, taxiing and in 


each clain; ground - $2,500 
Fairfielé Aviatica Corpoxatio. Lessee and Pan Ameri- 
can World Airways, Inc., named as co-insurec. In 


addition, such insurance includes 4 “Breach of Warranty 


respective interests may appear, and a waiver of all 
riehts of subrzogotlon Sy the insurer against Pan 
Arorican Korid eirvays, Int., Pairfiold Aviation 

Co: s0rition and Sxyways. 


civil conne T jalícious camaga, confis- 
cuties aud Biejaecing vica Boyoog5, lPairllofO Avias 
tied Corsorotiosg, Lessa ub DOS 2 ican World 

A zi a) tes War wb e ) Brol, neh inzuraace 
bade i “ire iof! 15397 close essere? by t5 
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tions +i, not favalli: the inst anco as Lo Pan 


American Wer)d Airways, Jnc., reirfield Aviation 


Corporation, and Skyvvays, as their resvective inter 


ate 
osto 


may arp2ar, and a waiver of all rights of subrogation 


by the insurer againse Pan naorícan Vorld Airways, 


Inc,, Fairfield aviatio: Corzoration and Skyways. 


(iii) Single lirit bodily injury or death 


insurance, including passenger and property damage, 
the amount of $20,009,999 with Skyvay 


Aviation Corporation, Lessee and Pan American Vorld 


Airways, Inc. nam2d as co-insured, such insur:.ace 


insurer acrees that a breach of the insuring conditi 


will not invalidate the insurance as to Pan America 


World Airways, Inc., Fairfield Aviation Cor»o-ation 


r 


and a waiver of all rignis of subrogation by the in 


vs, Inc., Fairfield 


rance relating to the 


SULEAS Pursuant to sud-va (c) above of 
Art’ :le XII shall »rovióe that the proceeds of such inst 
Shall be payable to Skyways and Pan aAm2rican World Airwa 


Inc., as thets interests in the Aircraft aay fron tine t 


time appear. All insurance procecës received hy Skyways 
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Che sess, sebruction m lamis hoyen repair of the 


Aircraft, to sutisly Lessee's obligation to make thz 
payment. roquired by Article V (b) of this Agreement. 

(c) Skyways covenants and agrees to us2 its hes: . 
efforts to obtain such additional insurance coverage as 
Lessee may reasonably request in writing to Skyways. 

(f) For the purpos2 of this Article XII the full 
value of the Aircraft is fixed at $1,775,000 

ARTICLE XIII -- Inspection 

Lesscc agrees to permit Skyways or its ĉuly authorized 
agent to inspect the Aircraft, and its airframe and engine locs 
at any reasonable time, and to furnish to Skyways or its culy 
authorized agent any information in respect to t: ixcrait 
and its use that Skyways may reasonably request. 

z ARTICLE XIV -- Assignments 

In the event of sale or transfer of ownership of 
the Aircraft, Skyways sh2ll have the unlimited right to assign 
“its rights under this Agreement. Lessee shall not assign 
its rights unéer this Agreement, or delegate its duties under 
this Agreement or enter into any sublease of the Aircraft without 
the prior written consent of Skyways. In any event, any such 
assignment or subleasc will be subject to al] of the terms 
hereof and Lessee will remain liable for the performance of 
all of the terms and conditions of this Agreement, including 
but not limited to the payment of rent and deposits into escrow 
pursuant to Article VI (b) hereoz. 
POM ah 5 go Sh 

In ti^ evonunt Seago aegalres an airerals: 
with compatable range and utility to tae Aivessft on 
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or before; Cesos: 1, 1972, eneo agrees to Leases nuech 
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Stunliasly ouul (cac 
vided, S‘owo.er, che rental PAyMeNL and escrow Geposits re 


lating to such air 


to Skyways' costs relating to such aircraft as the 


provided for nercin 


Aircraft 


ARTICLE. XV 


Any provision of this Agre 


or unenforc222:o i: 


jurisdiction, 


or unenforceasilit 


visions 


in any jurisdictic 


ARTICLE XVII 


Doar 
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j tie terms of theo. 


Wil} bear the sane 


to Skyways’ costs r 


=-=- Severability 
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without invalidating the 


such prohibition or 


shall not invalidetc or 
ion in any other jurisdiction. 


Notices 


Service of all notices unger this A 


be: sufficient if given in vri. ng and geliv 


Internation 


pos. 0T c o 


e h - lc rs 
1g here 52] , Ox 
their adárzesses here 
partics nay scrovic 
vays Leasing Corpor 
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aus Fe tet, (n leye or option herein € serred upon or 


shall not bc construcd as u waiver of 
any future breach of any covenants or conditions cr of the 
right te entorce the sume or to cxercise sucr ivilcgo, 


option, or remedy, but the same shall continue in full force 


ARTICLE XIX -- Construction 


^ e 


Time is of the essence of this Agreement. and cach 


of it: Jvizions herein. This Agreement shall be binding 
upon ena inure to the ben oz the partics hereto ané their 


ARTICLE XX =- Governing Law 
J 
where executed, shall 


This Agreement, regardless of 


Ormance shall be determined in accoróance 


cC 
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[E 


with the laws of the State of New Jersey. 


AWTICLZ XXI -- Default 


Jf Lessce ts in any terms, covenants and condi- 
(L6) Gays prior written notice to Lessce may clect to terminate 
this Agrecment, and this Agrecment shall be cerminated at 

tLe ene of said ten (10) day per?od unless Lessee shall correc: 
ault within said period. Notwililstanding the fore- 
9go:ng, Lessee shall be entitled to no more than five (5) zys 
ault in payments of rent or dcposits 
hereunder. In the event of such termination, 


Levsce shall, at its own cost and expense, return the Aircraft 


Cy TU ether, ar ast ge oe ^^ GC š s : 
t hy. uays at the place desiçssto2 zv ShiywaysS in such notice 
end Shywar Snell further have che rient > 
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being adjudicated a bankruel or jnselvent; filinj.a volun- 
‘tary petition in bankruptcy or a petition or answer secking 
reorganization or an arrangement with creditors or to take 
advantage of any insolvency law; filing an answer admitting 
the material allegations c or consent to, or defcult in 


ansvering, a petition filed against it in any bankruptcy 


reorganization or insolvency procecding, or take any action 


to any of the foregoing, or if corporate action snall be 
taken by it for the purposc.of effecting any of the foregoirg, 


then and in that event Skyways shall have and may exercise 


iv one or more of the remedies sect forth in Article XXI 


O, 


hereof, dnd this Agreemcnt will be dcemed to have terrinztc 
concurrently with the act of insolvency and shall not he 
ireated as an ässet of Lcssce. 

ARTICLE XUE- Subordination 
: E N 


This Agreement hereby made is specifically subject 


sudore@inete to Chattel Mortgage dated as of Juzc 14, 1971 


ena 


between Skyways Leasing Corporation and Pan American World 


Airways, Inc., as Mortgayce. 


IN WITNESS WVEZRZOP, the parties hereto have 


executed this Agreement as of the day and year first above 
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) ea. Memba Radio 75 men, Marker Reccives 
lea. Gables Control Janel 

lea. Collins Antenna 

2,ca. Baco Indicator (Capt/F.O.) 


Equipment (0552) 


) *Collins 652 E Interroator 
Jen. Gables Contzoól Panel 
na 


2 ca. Collins indicator (Capt/F.O.) 
G. VOR/ILS - Deal 
ca. Collins 21533 Reccivers - VOR 
] 


5]Y3 Receiver - Giide Slope 


ca. Collins 251^A-1C YOR Accessory Unit 


Indicator PD] 


NNN wee ` OIN 
G 
b 
- 
n 
o 
r 


H. Radio Altiimcters 


Low Range Redio Altimeter (Range 0-2500 Ft.) 
] ca. 
2 ca. Gables 
2 ca. Litton Indicator (Capt/F .O.) 


4 ca. Spec 530 Antenna 
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° High Range Recic ter (Rance 0-350000 Ft.) 
J ca. MIL Tr: cr-Acccivcri 
] ca. MIL Incicz*:o1 


) ca. RCA M 137224 indicator 
lea. RCA G5S5A Control Pancl 


* Alternate - IVT Federal 
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Nene ure, Bhalor duis, 
Three Axi: Urin Weste: 

True Air: peed KOM sane 

Wan Air Temp Lewin En nrp, 
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Main Landi: ng Gear? 11,510 hrs. to overhau! 
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Aivirusse Status 


Total Ai, iranu tine. 39.89) hrs, 


Heavy Pachaee Service- 42,66i hru, 
Since Heavy Package- 450,2)4 hrs. 


9 Status as of April 24, 197) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ideo daa a ea ig diera otis dip ie ah tobe piti it iiir HE OE B M tm i X 
INTERNATIONAL CONTROLS CORP., 
Plaintiff, ° 
-against- : pore” 


ROBERT L. VESCO, HARRY L. SEARS, FRANK G. 
BEATTY, NORMAN LeBLANC, STANLEY GRAZ;, 
MILTON F. MEISSNER, ULRICH J. STRICKLER, : AFFIDAVIT OF 
RICHARD E. CLAY, WILBERT J. SNIPES, MALCOLM McALPIN 
FREDERICK J. WEYMAR, GILBERT R. J. STRAUB, E 

C. HENRY BUHL III, RALPH P. DODD, ALWYN 

EISENHAUER, GEORGE PHILLIPE, JOEL GRADY, 

SHIRLEY BAILEY, VESCO & CO., IOS LTD., 


| BAHAMAS COMMONWEALTH BANK, INTERNATIONAL 
| BANCORP, KILMOREY INVESTMENTS LTD,., VALUE 
| CAPITAL LTD., GLOBAL HOLDINGS LTD., GLOBAL 


FINANCIAL LTD., BUTLERS BANK, LTD. (now 
known as WHO HOLDINGS LTD.), ALLAN J. BUTLER, 


| BANK CANTRADE LTD., FAIRFIELD AVIATION 


CORPORATION, FAIRFIELD GENERAL CORPORATION, 
SKYWAYS LEASING CORPORATION and MARINE 
MIDLAND BANK, 


pefendants. 


STATE OF NEW YORK ) 


MALCOLM McALPIN, being duly sworn, deposes an 
1. I was elected a director of International Cont: 
Corp. ("ICC") prior to 1969 and s.rved as such until I 1:1 


r 


following entry of a Final Judgment of Permanent Injunction 


|entered on March 16, 1973 in the action entitled 5aecuritíc: 


and Exchange Commission v. Robert L. Vesco et al. I submit 


this affidavit at the requcst of ICC in connection with 


motion for an order restraining certain defendants from selli!: 


| encumbering or otherwise disposing of certain assets of defend- 
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Corporation ("Fairfield General"), Fairfield Aviation Corpora- 
tion ("Fairfield Aviation") and Skyways Leasing Corporation 
("Skyways"). 

2. In June 1971 Skyways, a sub-subsidiary of ICC, 
purchased a Doeinq 707 aircraft (the "Boeing 107"). I subse- 
quently became avare of this, but neither I nor the Board of 
Directors of ICC as an entity were asked to take any action 
with respect thereto at least prior to December 8, 1971. 

3. A lease was entered into as of October 1, 1971 
between Skyways and ICC (the "707 lease") providing for the 
payment by ICC of substantially all of the cost and exponse of 
the Boeing 707, including rental paynents by ICC to Skyways of 
more than $3,500,000 over a five year period. I becamc aware 
of the 707 lease some time after it was entered into, but 
neither I nor the Board of Directors of ICC as an entity 
were asked to take any action with respect thereto at lcast 


prior to December 8, 1971. 


4. Some time prior to October 29, 1971, a plan for 


major refurbishment of the EBocing 707 was conceived by deicn- 
dant Vesco. I was not informed or advised of the existence of 


this plan until some time thereafter and subsequent to 


December 8, 1971, ^r that ICC was incurring liability thercfor. 


vas aware that there were to be certain modifications of the 
peeing 707 but belicved they wera of a minor nature, 
5$. On Dacember 8, 1971, necording to the minuton 


of the Board of Directors o£ ICC, there was a meeting at which 


the Board was presented with the proposal to approve a dividend 


in kind of the common stock of Fairficld Aviation. According 


to those minutcs the Beard was also presented with the proposal | 


Í Efi dat P 1 
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to ratify certain advances tc Fairfield Aviation which 
used to purchase the Boeing 707 and to ratify the 707 lease | 
| between ICC and Skyways. | 


6. At or about the time of that meeting the Doard 


had been in fact purchascd for the use of 2.0.8. Led. ("IOB"Hi 


that IOS would be responsible for reinbursing all of its 


expenscs in connection with the Boeing 707; that the IOS re- 


| imbursement would cover the full cost of the Boeing 707; and | 
I 
that there was a possibility of Skyways making a profit by that 


and other leasing activities. 


7. Priorto the December 8, 1971 meeting defencant 


Vesco had not disclosed to me the facts with respect to the re- 


furbishment of the Boeing 707, which was proposed to cost | 


$350,000, and in fact cost more than $700,000. These facts 
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were not disclosed at or about the time of th 
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| held on December 8, 1971. At a later date I was shocked to 
hear of these facts. The Board of Directors of ICC was never 


"nont 
cn 


asked to ratify or approve such refurbis) 


8. Prior to the December 2, 1471 


| Vesco had not disclosed to ne the terms of the 707 lease vith 


Skyways which included the right of terminetion on five da 
| notice, the ownership by Skyways of all rodificatior tc 
| 
| j 
l the Boeing 707, while the cost therefor was charged to ICC. 
| 
| 
ll The facts with respect to the termination clause and t! 
| 
| modification provision of the 707 lca 're not disclosed tc 


me or to t! Board at or about the meeting held on Deccmber v, 


| 1971. 


9, At the Doard mecting on December 8 1971, 
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accompli of the advance of funds for the purchase of -he 
Boeing 707 and the 707 lease. I have no recollection of such 
discussion at such meeting or of ever having voted for these 
matters. I do not believe that I would have voted to ratify 
such advancing of funds or such 707 lease had the facts with 
respect to the refurbishment and the termination and modifica- 
tion provisions of the 707 lease, as aforesaid, been disclosed 
to me. In any event, I should have been told of these facts, 
but I was not told. Furthermore, I do not believe that I would 
have voted in favor of the dividend in kind of Fairfield 


General stock if these facts had been disclosed to me. 


Sworn to before me this 


r; / 
f 4f. 


day of June, 1973 
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{ £ € «C 
NOtary Public 
GRACIE V. LEFLIEM 
Notary Public, Prot e! New York 
He, 4 521391 
Qualified ^ Qurent County 
Comunion irn march 20, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


m—— ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee x 
INTERNATIONAL CONTROLS CORP., : 
Plaintiff 
-against- : 
e 
IARRY L. SEARS, FKANK — 
ROBERT L. VESCO, H š 3 A. ! 23 CiV 2 €f (ces) 


G. BEATTY, NORMAN LeBLANC, STANLEY GRAZE, 

MILTON F. MEISSNER, ULRICH J. STRICKLER, 

RICHARD E. CLAY, WILBERT J. SNIPES, 

FREDERIC J. WEYMAR, GILBERT R. J. STRAUB, $ AFFIDAVIT OF 
C. HENRY BUHL III, RALPH P. DODD, ALWYN 

EISENHAUER, GEORGE PHILLIPE, JOEL GRADY, $ 

SHIRLEY BAILEY, VESCO & CO., I.0.S. LTD., ALLEN SHINN 
BAHAMAS COMMONWEALTH BANK, INTERNATIONAL $ 

BANCORP, KILMOREY INVESTMENTS LTD., VALUE 

CAPITAL LTD., ( OBAL HOLDINGS LTD., GLOBAL 

FINANCIAL LTD., BUTLERS BANK LTD. (now 

known as WHO Holdings Ltd.), ALLAN J. : 

BUTLER, BANK CANTRADE LTD., FAIRFIELD 

AVIATION CORPORATION, FAIRFIELD GENERAL 

CORPORATION, SKYWAYS LEASING CORPORATION 

and MARINE MIDLAND BANK, 


Defendants. 


dourbis Ui apdd chp aig ete iach UR 0 A X 
STATE OF NEW YORK ) 
) 88.: 
COUNTY OF NEw YORK ) 
ALLEN SHINN, being duly sworn, deposes and says: 


1. I am President of International Controls Corp. 
("ICC"), plaintiff in this action; I am one of the five directors 
of ICC appointed by the court pursuant to the terms of a Final 
Judgment of Permanent Injunction entered on March 16, 1973 in the) 
action entitled Securities and Exchange Commission v. Robert L. 
Vesco, ICC et al (the "SEC lawsuit") 7. Civ.5001 (CES). I 
became a director on March 28, 1973 and was elected as President 
and Chief Executive Officer of ICC on April 25, 1973. 

2. I submit this affidavit in support of ICC's motion 


for a preliminary ordc nioining defendants Robert L. 


| sel 
| 
B s 
| P! 
| 
l 
l 
li 
ll 
H 
| 
| 
| 
| 
| 
| 
I! 
l 
| 
| 
l 
|| ref 


enhau 

ling, 

perti 
(i) 


iii) 


(iv) 


(v) 


(vi 
(vi 

e d 
rred 


("Vesco"), 


| vesco 
| g L 
"e art 
|| ("Skyw 
| 
General"), 


3. 


to 


us OF 


Vesco 


Fairfiel 


Fairfiel 


c 
" 


c 
~ 
5 
r 


"nt 


res 


record by defenda 


stock of 


or controlled by 
Co.; 

capital 
wholly-owned sut 
General; 


+ 


capital stock of 


owned subsidiary 


c jay 
Skyv ays, 


Boeing 


other moneys or 
General, Fairfie 
any and all othe 


companies 
Upon 


the 


constitute 


& Co. 


information 


Ck yw 


d General Corp: 


on Corporation ation”) 
Joel Grady ("Grady") and 
irectly or indirectly from using, 
erwise disposing of the following 
ial of the court: 
f common stock of ICC held f 
ant Vesco & Co.; 
f con stock of ICC held of 
nt Vesco; 
defendant Fairfield General ovned 
defendants Vesco and Vesco & 
iation, a 
sidiary of defend Fairfield 
5, a whol - 
irfield Aviation; 
ssistered number N11RV) (the 
tle to which is in defe 
proceeds of the sale of the 
has already been sold, or any 
assets of def nts Fairfield 
ld Aviation or Skyways; anc 
r assets or property of suc 
and belief, the properties above 
only substantial asset f defendants 


| 


Í 


| 


A 


Affidavit 129a 
Vesco, Vesco & Co., Fairfield General, Fairfield Aviation and 
Skyways that could be levied upon to satisfy a final judgment 
in this action. Plaintiff ICC has a substantial claim against 
these defendants. The established facts show that these 
defendants have defrauded and looted plaintiff ICC in violation 
of Section 10(b) of the Securities and Exchange Act of 1934 and 
their common law and fiduciary obligations. However, a final 
judgment will be worthless if these defendants are permitted to 
spirit the remaining assets beyond the reach of ICC and this 
court. These defendants have already removed from the United 
States the Boeing /07 and the assets of ICC's subsidiaries. 
Vesco himself is a fugitive from justice living in a foreign 
country. 

4. Defendant Vesco owns or controls approximately 
24.5% of the common stock of ICC and was until some time prior 
to March 1973 the dominant and controlling person of ICC. He 
was a director of ICC until February 1973; Chairmen of the 
Board and Chief Executive Officer until September 1972; and, 
among other things, a director of defendants Fairfield General 


and Fairfield Aviation vhich, upon information and belief, he 


l| still dominates and controls. After being named as a defendant 


in the SEC lawsuit defendant Vesco left the United States and 


has not returned. Defendant Vesco was also indicted on May 


|10, 1973 by ^ special Federal Grand Jury in the Southern 


District of New York; upon information and belief he attempted to 


|avoid service of process by an Assistant United States Attorney; 


on May 21, 1973 he failed to appear to plead to the criminal 


indictment and is a fugitive from justice. Upon information and 


ibe Lief, defendant Vesco has declared his intention to renounce 


his United States citizenship tc become a citizen of Costa Rica 


in order to cvadc the jurisdiction of the courts of thc Unitcd 


States 
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5. Plaintiff ICC is a Florida corporation which has 
its principal place vf business in Fairfield, New Jersey; its 
common stock and warrants are listed on the American Stock 
Exchange; it is engaged in diverse businesses with plants and 
offices in various parts of the United States. 

6. Defendant Fairfield General, a New Jersey corpora- 
tion, was crganized on or about November 19, 1971 as a wholly- 
owned subsidiary of ICC; on or about December 9, 1971 defendant 
Fairfield General acquired all of the outstanding stock of 
defendant Fairfield Aviation, a New Jersey corporation, which 
had been a wholly-owned subsidiary of ICC and at thac time 
purportedly was engaged in the general aviation business. 
Defendant Skyways, a New Jersey corporation, was and is a 
wholly-owned subsidiary of defendant Fairfield Aviation. 

7. The resulting corporate structure was ICC, 24.4% 
owned by defendant Vesco; Fairfield General, a wholly-owned 
subsidiary of ICC; Fairfield Aviation, a wholly-owned subsid- 
iary of Fairfield Generai; and Skyways, a wholly-owned sub- 
sidiary of Fairfield Aviation. Upon information and belief, 
the sole business of defendant Fairfield General is the owner- 
ship of the capital stock of defendant Fairfield Aviation, 
whose sole business is tbe ownership of the capital st-:k <€ 
defendant Skyways, whose sole business is the ownership and 
operation of the Boeing 707. 

8. Defendants Beatty and Richard E. Clay ("Clay") 
are, among other things, officers and directors of defendants 
Fairfield General, Fairfield Aviation and Skyways; upon 
information and belief defendant Deatty is the chief executive 
officer of defendants Fairfield General and Fairficld Aviation. 


Defendant Grady is, upon information and belief, the chief 


exccutive officcr of defendant Skyways. Defendant Fisenhaucr 
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is the principal pilot of the Boei:ig 707 and, upon information 
and belief, is the personal pilot of defendant Vesco. 

9. Upon information and belief, beginning in 1970 
Vesco and other defendanis embarked upon a scheme to use the 
assets of ICC and its sv: sidiaries to obtain for their ovn 
personal benefit, separate ar? apart from ICC and at the expense 
of ICC, the control and use of defendant I.0.S. Ltd. ("IOS") 
and related companies (the "IOS assets"), and of other assets 
of ICC and its subsidiaries, including the Boeing 707, all at 


the expense and to the injury of ICC. 
THE BOEINC 707 


10. In January 1972 ICC distributed all of the common 
stock of rairfield General as a dividend in kind to its stock- 
holders. A prospectus dated January 17, 1972 of Fairfield 
General (the "Fairfield Prospectus") which was included in a 
Registration Statement (No. :-42586) filed by Fairficld General 
with the Securities and Exchange Commission, was distributed in 
connection with that dividend. 

11. The Fairfield Prospectus sets forth at page 10 the 
folloving facts with respect to the Boeing 707: 

(a) The Boeing 707 vas purchased on June 15, 1971 

from Pan American World Airways, Inc. ("Pan American") by 
Skyways. (The Fairfield i -ospectus defines "the Company" 
to include Fairfield General, Fairfield Aviation and 
Skyways so that it is not certain which of the three 
companies it refers to. Your deponent has supplied the 
name of the correct company where known.) The Boeing 

707 was purchased at a price of $1,375,000 excluding 
certain modifications and interest charges of which 
$343,750 was paid (with funds contributed to Skyways by 


ICC} upon delivery with the balance payable in twenty 


quarterly installments of $66,152 including 10% interest, 
commencing September 13, 1971, and Fairfield General in- 
curred obligations totaling up to $350,000 in connection 
with refurbishing the interior of the Boeing 707. During 
the three months ended September 30, 1971, Skyways leased 
the Boeing 707 to ICC at a total cost to ICC of $439,000; 
pursuant to an agreement dated as of October 1, 1971 

(the "707 lease"), ICC leased the Boeing 707 for a period 
of five years at a monthly rental of $100,000 for each of 
the months of October, November and December 1971, $83,000 
per month for each of the months January through December 
1972, and $47,000 per month for each of the months January 
1973 through September 1976; and in addition to such 
rentals, the 707 lease provides that ICC shall be re- 
sponsible for the cost and supervision of all aspects of 
the Boeing 707 including service, maintenance, overhaul, 
scheduling and personnel. 

(b) The Fairfield Prospectus also sets forth other 
facts with respect to Fairfield General and its subsid- 
iaries, viz., that they have a history of operating 
losses in every year since December 31, 1968; that they 
have a deficit in retained earnings; that if the revenues 
and expenses relating to the Boeing 707 were excluded, 
they would have a net loss for the nine months enécd 
September 30, 1971 of $110,000; that they are dependent 
upon the 707 lease payments from ICC in order to mcet 
their obligations for the Bocing 707; and that there is 
no assurance that an active public market for the 
Fairfield General stock will develop by reason of this 


dividend in kind. 


(c) A copy of the Fairficld Prospectus is anncxed 
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hereto marked Exhibit A and made a part hereof. 

(d) A copy of the 707 lease is annexed hereto marked 
Exhibit B and made a part hereof. 

12. The Boeing 707 is,a large airplane which commer- 
| cially carries approximately 150 passengers. ICC, a relatively 
rr company, is the only public company in the world not en- 
gaged in commercial aviation which I know of which has a Boeing 
707 aircraft. The Fairfield Prospectus states that the Fairfield 
airport facilities are not equipped or authorized to accommodate 
a 707 aircraft and cannot be extended to accommodate such air- 
| craft, and that Fairfield General and its subsidiaries have no 
employees licensed or authorized to operate a 707 aircraft. Most | 
of the trips made by the Boeing 707 during 1972 were made with 


fewer than ten passengers to destinations served by major 


| commercia?) airlines. (Annexed hereto marked Exhibit C is a 


schedule indicating the date of each flight made by the Boeing 


707 during 1972, the points of departure and arrival, and the 


(number of persons on each flight.) If first-class t.ckets on 


commercial airlines had been utilized for such trips, the 
aggregate cost to ICC would have been approximately $220,000 
instead of more than $2,300,000 actually spent by ICC for flights 
lof the Boeing 707 during 1972. 

13. The Fairfield Prospectus misstated and concealed 
the true facts vith respect to refurbishing of the Boeing 707. 


hà stated that the cost of refurbishment was limited to $350,000 


| «hen in fact it cost more than $600,000. It concealed the 
fact that the refurbishment was desicned to satisfy the per- 
sonal tasteof defendant Vesco and would convert the Boeing ‘707 
into a pleasure palace and rendered commercially useless by 
\decrcasing its capacity to thirty-three scats. The renova- 


itions included a discotheque arca with a wooden dance floor, 
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a bar and "entertainment center" (including a stereo receiver, 
tape deck, rythmic lighting, a wine rack and a movie screen 
and projector); a master bedroom; a guest bedroom; a sauna and 
soaking bath and shower facility: (A copy of the specifica- 
tions for the renovations of the Boeing 707 are annexed hereto 
marked Exnibit D.) 

14. The facts and purpose relating to the purchase of 
the Boeing 707 were not only concealed from the public, but 
also from the Board of Directors of ICC. I have been advised 
by counsel that the minutes of the ICC Board of Directors prior 
to December 8, 1971 do not disclose any discussion, authoriza- 
tion or approval of the 707 lease between ICC and Skyways, the 
commitments or the advance of funds of ICC to Skyways for the 
purchase of the Boeing 707. Thus, without authorization by 
the Board of Directors of ICC, more than $1,000,000 in cash was 
advanced to Fairfield General and its subsidiaries by ICC which 
was committed to a five year lease with rental payments aggre- 
gating more than $3,500,000. 

15. The minutes of the 82nd meeting of the Board of 
Directors of ICC held on December 8, 1971 purport to ratify the 
cash advances of more than $1,000,000 and the five year lease 
committing ICC to rental payments aggregating more than 
$3,500,000. However, this belated ratification .as obtained 
by concealing from the Board the facts with respect to the 
refurbishment. Affidavits of Messrs. McAlpin and Richardson, 
submitted in support of this motion, state that they would not 
have voted to ratify the 707 lease had they known the facts 
with respect to the refurbishment. I have been advised bv 
counsel that the minutes of tho Board of Directors of ICC no- 
where contain discussion, approval or ratification of the re- 


furbishing of the hocing 707 or advancing funds therefor. 


-f- 
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16. A copy of the minutes of the 82nd meeting is 
annexed hereto marked Exhibit E and made a part hereof. 

17. Both the Fairfield Prospectus and the minutes of 
the 82nd meeting concealed material provisions of the 707 lease, 
i.e., the termination and modification provisions of the 707 
lease which were key elements in the plan of Vesco to convert 
the Boeing 707 t~ his own use. Moreover, it appears, upon 
information and belief, that the references in the minutes of 
the 82nd meeting to the ratification of the 707 lease was false 
and that the 707 lease was, in fact, never reviewed by the Board. 
Article V of the 707 lease entitled "Termination" provides: 

"This Agreement may be terminated at the 

option of Skyways in the event of sale or 

transfer of ownership of the aircraft on five 

(5) days' prior written notice... 

Article VIII of the 707 lease entitled "Modification" provides: 
“Subject to the terms of this Agreement 

Lessee shall have the right to alter, modify 

or make additions and improvements to the 

Aiverartt ¿ + < Any such alterations, modifi- 

cations, additions, or improvements to the 

Aircraft shall become the property of 

Skyways . . ." 

Messrs. McAlpin and Richardson both state in their affidavits 
submitted in support of this motion that, had they known the 
facts with respect to the termination rights and ownership of 
modifications, they would not have voted to ratify the 707 lease. 

18. The Fairfield Prospectus states at page 4 that the 
reason for the dividend in kind of the Fairfield General stock 
was because "the general aviation business did not fit into the 
operations of any of the reconstituted subsidiaries [of ICC]". 
This statement is misleading and the reason given is false. ICC 
is in fact an extraordinary diverse company whose orina. 
businesses bear little relationship .o one another. (Annexed 


hereto marked Exhibit F is a description of the various busi- 


nesses in which ICC is engaged.) These include the manufacture 
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stock of ICC payable to holders of record of ICC on December 4, 
1970. The validity of this consent, the only consent in ICC's 
minute books during the past two years, I am informed by counsel, 
is questionable. However in any event, no dividend was ever 
paid pursuant to this resolution. (A copy of one counterpart 
of the consent dated November 13, 1970 is annexed hereto marked 
Exhibit G.) 

20. The Fairfield Prospectus states at page 5 that the 
dividend in kind was modified by ICC on December 9, 1971. 
Counsel has advised me that they find no minutes for a meeting 
on December 9, 1971. If the 82nd meeting held on December 8, 
1971 is the meeting relied on, it fails to properly authorize a 
dividend because it does not provide any record date. Indeed, 
counscl has requested Marine Midland Bank ("Marine Midland") to 
search its files for any authorization of the dividend in kind 
to holders of record on February 7, 1972 and has been advised by 
Marine Midland that it is unable to find any such authorization 
or opinion of counsel with respect to such dividend. This is 
not surprising since there was no proper authorization of the 
dividend in kind by the Board of Directors of ICC. Marine 
Midland paid the dividend in kind by mailing it from its office 
in New York. (A letter dated May 9, 1973 from Marine Midland 
advising of this is annexed hereto marked Exhibit H.) 

21. The failure to properly authorize the dividend in 
kind cannot be explained as a mere ministerial or technical 
omission. Reasonable care would have been expected even if 
ICC had been leading a normal corporate existence in Decomber 
of 1971. However, ICC was the target of an intensive investi- 
gation by the Securities and Exchange Commission. Reasonable 
care would have been expected even if the dividend in kind were 


a normal dividend. But the diviuend in kind resulted in a 


atts 
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to Qualitron “were an oversight" and that payments would be made 
promptly. On March 9, 1973 he also sent a letter to Mr. Sticco 
stating that he desired to sell the Boeing 707 but that it was 
subject to a lien because of the lavishrefurbishment. (Copies 
of these letters are annexed hereto marked Exhibits I and J.) 

On March 12, 1973 Skyways delivered a letter to Mr. Sticco 
giving notice of default. Defendants Beatty and Grady advised 
counsel to ICC that they desired to demonstrate the Poeing 707 
to a potential purchaser. Or March 21, 1973 ICC by letter to 
Skyways, attention defendant rady, advised Skyways that (as it 
well knew) ICC was under an injunction that prohibited payment 
for the Boeing 707; that a settlement of the ICC case was in 
prospect in a few days; that a new court appointed Board and 
special counsel vould be able to reviev the matter and make any 
payments that were due in a few days. (A copy of that letter 
is annexed hereto marked Exhibit K.) Upon learning that ICC 
was about ‘to settle the litigation with the SEC resulting from 
the wrongdoing of the defendants in this action, defeno-nt 

Grady purported to terminate the 707 lease. 

23. On March 7, 1973 plaintiff ICC entered intc an 
agreement with defe .dant Eisenhauer pursuant to which defendant 
Eisenhauer agreed to fly the Boeing 707 at ICC's request for 
all flights which ICC deems necessary while the Boeing 707 is 
leased and under the control of ICC. (A copy of that acree- 
ment is annexed hcreto marked Exhibit L.) Pursuant thereto 
plaintiff ICC instructed defendant Eisenhauer to fly the Boeirg 
707 to Newark and paid defendant Eisenhauer expense monev to do 
so. Defendants Grady and peatty wrongfully instructed 
defendant Eisenhauer, and defendant Eisenhaucr complied, to 
fly the Boeing 707 to Beirut and thence to Nassau. This was 


done secretly, without prior notice, despite the fact that 


«132 
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another unrelated business activity but also of 

disengaging itself from relationships with IOS 

which, as suggested in our meeting, night give 

rise to objections by the SEC.” 

The Fairfield Prospectus states at page 13 that in 
November 1970 ICC announced that it was negotiating with Fair- 
field General to grant Fairfield General an op'ion to purchase 
all of the stock of IIL. These negotiatic..s were discontinued 
in December 1970 without any agreement having Leen reached and 
without any present intention to resum negotiations. The 
ninutes of the meeting of the Board of Directors held on April 
27, 1972, after the dividend in kind, state that "among the 
alternativos discussed was the possible sale by thc Corcoration 


[ICC] of its minority interests in International Bancorp Limited 


and Value Capital Limited to Fairfield General. It was re- 


"^ 


quested that this be investigated by the corporate staf using 
outside counsel and accounting firm advice". The minutes of 
the meeting of June 2, 1972 of ICC report that ICC would sell 
its stock interest in International Bancorp Limited ane Value 
Capital Limited and certain promissory notes of Value Tapical, 
Kilmorey Investments Limited, Hemispheres Financia) Services 
Lté and IIL to Global Financial Limited and that an earlie- 
proposal to sell such assets to Fairfield General had been 


c 


abandoned. (A copy of an extract from these minutes of Jure 
2, 1972 is annexed hereto marked E«hi^5it O.) 

26. ICC will prove at trial .,at corporate vaste, self- 
dealing and breach of fiduciary obligations accompanied and 
were integral parts of the fraudulent schemes hereinabove 
described. 

27. On November l, 1968, defendants Vesco and Pailey 


caused a check to be issucd by ICC in the amount of $25,000 


and converted into five Treasurer's checks in the amount c£ 
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om the disposition of the Boeing 707. Moreover, a Vesco 
lative has within the past several weeks attempted to purchase 
Fairfield General at prices above the current market, 


» € 1 


umably anticipating that the stock will have value as a 
y p g 


sult of the disposition of the Boeing 707. 


ested that this court grant a preliminary injunction and, 
nding a hearing upon the matter, a temporary restraining 


er as set forth in paragraph 2 hereof. 
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orn to before me this 


day of June, 1973. 
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June 6, 1973. 
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PROSPECTUS 


379.831 Shares 


Common Stock 


(Without Nominal or Par Valuc) 


This Prospects covers 379,831 shares of Common Stock of Fairfield General Corporation, a New 
Jersey corporation (the “Company”), fo he distributed by International Controls Corp., a Florida cor- 
poration (“ICC”), as a dividend in kind fo its stockholders of record on February 7, 1972 (the “IC 
record date") on the basis of one share of the Compony's Common Stoch for cach ten shares of TCC 
common stack held on the ICC record. date. The Company's shares will be distributed on or after 
February 23, 1972 and will constitute all of the then issued and oufstanding shares of the Company's 
Common Stock, This dividend of the Company's. Common Stock will be distributed to ICC stoch- 
holders without any consideration being paid fo ICC and without any exchange of shares by the ICC 
stockholders. The amount of the distiibution may be faxable as a dividend. See “Dividend of the 
Company's Common Stock”. All expenses incurred in connection with tie distribution, estimated at 
$70,000, will be paid hy ICC. 


Unless the context otherwise requires, the term “Company” as used herein includes Fairficld General 


Corporation, its wholly-owned subsidiary, Fairfield Aviation Corporation and Shavways Leasing Corpo- 


ation, a whoallv-owned subsidiary of É 


ninfiedd Aviation Corporation, AN operations of the Company 
ire conducted’ through Fairfield Aviation Corporation and Skyways Leasing Corporation, 


Afier completion of the distribution, Robert L, Vesco will beneficially own 92,696 shares of Com» 


< O 


non Stock of the Company and his four minor children will beneficially own an agercente of 4,638 


hares. Mr. Vesco presently intends fo give, sell or otherwise fransfer all or substantially all of his 


2.896 shares to separate irrevocable trusts for his four minor children. Mr, Vesco may be deemed 
b be an “underwriter” within the meaning of the Securities Act of 1933 with respect fo such shares. 
re “Principal Stockholders” 


NESE SECURYITIES HAVE NOT BEEN APPROVED OF DISAPPROVED BY THE SECURITIES 
NP EXCHANGE COMMISSION NOR HAS THE COMMISSION PASSED UPON THI 
ACCURACY OR ADEQUACY OF ‘THIS PROSPECTUS. ANY REPRESEN- 
TATION TO THE CONTRARY IS A CRIMINAL OFFENSE, 


os 


For information describing special rishs concerning the Company see “litroductory 


A . 
utemcent,? page 3. 


The date of this Prospectus is January 17, 1972 
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No dealer, soleman or any other person is authorized by the Company fo mas presentation 
other than as contained in this Prospectus in connection with this ofeina, This traspectus does nof 
constitute an offer of any security other than the repistered securities fo which it relates. or an offer 
in any jurisdiction fo. any person to whom sach offer would be unlawful. Phe delivery of thi 
Prospectus at any fime does not imply that information he tis correct as of any fi cubsequrene 


fo the date hereof, 


TABLE OF CONT) TS 
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This Prospectus does not contain ell the information set forth in the Registration Statement which 


the Company has filed with the Securifies and Fxchanee Commissio n Washiagton, D. C. For forthe 


ths 


formation with reference to the Company, reference is made to the Reyistiation Statement ineluch 


thie exhibit thereto, 


Until M.y 23, 1972 alt dealers effecting transactions in tlie registered securities may he reani 


to deliver à ]respectus, 
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INTRODUCTCY STAT EMENT 
The following risk factors should be consid 1 concerning the Company: 


1. The shares of Common Stock of the Company are speculative. There is no assura 


dividend in kind. 

2. The Company hus a history of operating losses Such operating losses (before Federal 
income tax credits 1 J or to be realized by ICC for which ICC reimbursed the Company and 
before ext 1 rA ins) amour dt n itcly y ( u) $29.000, $79 r 


the years ci December 31, 1968, 1969, and 1970 andgne mine m mths ended $ 


respect vcly On a pro forn basi piy n? cfi to the divid | in kind, 
we had tla of appro CAA ( 000 S23 00 1 $34 00 | 
December 31, 1968, 1969 and 197( nine months ended September 30 
At Scptember 30, 1971 1 Company had a deficit in ret |! curnings of appt 
Sce Consol | Statements of Operi and Consolidated Statement ol Retained Earn 


Including the results of leasing t ICC the Boeing 707 referred to below, the 
1 à e , 


the three months ended Septe ber 30, 1971 net sales and re tal income of approxim itely $699 000 
and rC ] derel income taxes of $120,000. 1f the revenues an expe! 
related to the Born C , the nnanv would have had for the three m nt! 
ended Sey ber 30, s and rental income of approxim ely ° 760,0 nd incon 
be provision for ] of $22,000, and for the nine m nths end. ' Sept cI 
30, 197] net and 714,000 nd a loss of $110,0C Ihe Cc pan, » operi 
are also seasonal to some extent w vem cs generally greater « the summer m Sc 
“Business—Bocing 707" 

4. Revenues from the Company's business will be dependent in part upon he continuation 
of its Franc} Acreement with Cessna Aircraft Company ai 1 its Distributor's Agreement witl 


Robert Aircraft Corporation. The Franchise Agreement is cancellable af Cessna’s ¢ ct if 
the Company fails to cz lop gd itely an c isfaction the sales and scrvice or n 


Cessna aircraft, parts and accessori ere is NO a ince that the Company will | able 1 


achieve this development. ç Distributor's Agreement provides, as a condition of cc 

thet the To date, the Company 
has mad ver, that the ¢ | \ 
sales wi utu 


4. The Company leases its ai ‘cilities from Curtis- Wright Corporation pursuant to 
a lease which « which provides that the lessor may termin: ' at 
ew ^ < that t} ] n lve ` ! 


time upon twe! 
or that it will not be terminated. 


5. In addition to general business conditions, the Company's business may be al 


time to time by weather conditions, ne developments. in air and sui travel | « 
hazards i herent in the general rant 

6. Each of the officers and directors of the Company is an officer and director of IC i 
devotes only a small portion of his t 1 affairs of the Cor y. The € 


lO reim! urse IC ( jor l Crvici 0; such ol I na directors | pata l ui r 


nt services acereement, Sec “Certain Transin 


7. Inthe past ICE has made substantia! loans and capital contribut 
“Certain Transactions”). After the divide |! an kind, TCC will ci fo | | f l 
Company and will be unable to m te future capital contribut to 
tions, ICC does not presently intend. to m Le ony f 


in kind. 


Affidavit 150a 


8. TI.: Company leases its au ft f and air charter services. In recent year ICC 
has been a substar tial user of such servic on a cost reimbu rent basi ICC reed as of 
January }, 1971 to lease or purchase air t from the ¢ y tl h Anil "e 


with a minimum annual rental of $78,000 f scrvices yn June 15, 1971 tl 


purchased Boeing 707 fi rican M | Airways, Inc. (“Pan America for 
of which $1,031,251 J by 20 tcrly m mcer ( | 
interest at 10%¢, to Pan American The t payments d ptember 13 and Decem! | 
1971 have becn made when due. ICC hi t the Bocing 707 i the Company for five ye 
payments under the | are intended t Cor : lated to the B 10 
and the mortgage payments, The ( lepengent ' 1 ] Í 
in order to mect suc] obligations. Sec “Busi Bocing 707” and “Certain T 
In 1970 ICC undertook the reorganization of its n inufacturing operations into three public! | 
subsidiary companies The general aviation bt . did not fit into the operations of f the 1 
stituted subsidiaries. As a result, ICC decides Ç er to dispose of the í pany th 
a dividend in kind to ICC stockholders. Distro of the dividend in kind was d l 
the necd for an effective registration statement u! Jer the Securities Act of 193 ICC clected to d 
the Common Stock of the Company as a dividend in kind, since if publicly-held tl ! y 
be in a better position to grow through merger and acquisitie The Company is not presently à | 
to.apy negotiations, under standings of agreements mvoiving any Me" r or acquisit 
DIVIDEND OF ‘THE COMPANY'S COMMON STOCK 
ICC has declared a dividend in kind of all of the outstanding shares ort: C t 
mon Stock to be distributed to holders of record of ICC comn stock on the ICC rec 
on the basis of one share of the Company's Common Ste for cach ten shares of ICC ci 1 sf 
The Company's Board of Directors has determined that no fract | shares will Le disti | | 
authorized the payment of cash for fractio! | share interests bisce ( the | k valuc of t ( 


Common Stock at September 30, 1971. Accordingly, upon the tra fer by ICC « 


| ) 
Common Swck to holders of ICC common stock ' ho would oth« have received fract | 
interests in the Company (as a res it of owning a number ol ! FAEG t ( 
divisible by 10), such holders v ill be paid cash in licu of st hf | j | l 
$2.64 book value per share of the Company's Ci | Stoc! ° ber 30, 1971 l 


the Company’s Common St ck to be distributed by ICC as a viderit in kind will c 
then issucd and outstanding shares, and JCC will at the time own of t Company's Co 


Stock. Sec “Principal Stockholders 


" 


For Federal income tax purposes the distribution by ICC of the Compa s Common St 
any rights to receive cash in lieu of fractional shares) will be treated as a distribution of property, 
the amount of the distribution will be tiv ble as a dividend to the stockholders of 1CC to the ext 


that ICC has either carnings and profits for the taxable year of the distribution (t ting, D her 31, 
1972) or accumulated earnings al 1 profits on 1 late of t listributi In 1 of 1 
etockholders who are individuals, the amount of the distribution will be the fair m: chet value of 1] 
Company's Common Stock (and of such rights to receive cash) as of the aate oi he dist ion, In t 
case of corporate stockholders of ICC, the amount of the dist Dujon will be the esse the Í 
market value of the Company’s Common Stock (and of such rights to receive h) as of the d 


of distribution or its adjusted hasis in the hands of ICC WICC does not have sufficient carrnin | 


profits (current or accumulated) fo require taxi f the distribut s a dividend, the iil nt 
distribution will be treated (to the extent it exceeds earnings and profits) a re of capital to N 
stockholders, no taxable to the extent of their ! lo heir IC tock, i" | tinal A C t! 
(long-term or short-term, depending on the period the ICC st 1.) been hold) I extent t] 
amount of the distribution execcds their basis for their ICC common st k; de the t that 
determined that ICC bas current or àecunn lated earnings and profits, so as to ! ire all or part 
distribution to be treated as à divid nd, ICC wall furnish to af togkhold s etui l! pp! 
Federal tax provisions, copies of information returns filed with respect to th listiibution 


4 


, 
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THE COMPANY 


B 


Fairficld Aviation Corporation (the Company's principal subsidiary) was incorporated in Ne 


Jevscy on October 27, 1965 By acreement dated October 31, 19 Caldwell Í T Ji 
corporation orranized on December 29, 1964 under the laws of t state of New J , and Ok! 
Aircraft Service, Inc., a corporation orpanized on June 23, 1965 under the laws of 1 tate of New 
Jer cy, were nrerged into Fairfield Aviation Corporatic On Oct r IR, 1967, ICC quired all 
the issued and outstand shares of Fairfield Aviat Corporat 

In November 1970 ICC declared a dividend in kind of all of the outstandine shares of field 
Aviation Corporation. In order to pro a hold mpany corporate structure for the company 
which would become publicty-held as a result of the dividendgin kind, ICC organized Fait | General 
Corporation on November 19, 1971 under the |; of the State of New Jersey and on D ther 9 197]! 
transferred all of the outstanding shares of Fai J Av m Cor to Pais J General Corpor 
tion. As a result, Fairfield Aviation Corporati a wholly-owned sul y of Fairfield Ger ril 
Corporation and the dividend in kind. as modified by ICC on Deci me 1971, Will consist of 
379,831 shares of Fairfield General Corporation own hy ICC 

The Company's principal executive offices arc at 171 Passaic Avenue, Fai ficld, New Jersey 07006, 


telephone (20!) 227-6610 


m 
^ 
- 
n 

^d 
- 

` 
a 


The Company will not receive any proceeds from the dividend 
ICC stockholders 


ind of its Common 


CAPITALIZATION 
The following table sets forth the consolidated capitalization of the Company as of September 30, 
1971. All debt shown is an obligation of Fairfield Aviation Corporation or Skyways Leasiny Corpo- 
ration, 
Title of Amount 
Class Oulstancive + 


Short-term debt: H 


Current portion of various aircraft inst? ^ment notes(a) S 92,932 
Current portion of 10% first mortgace notcs on Boeing 
707 (b) i 171,830 
Payable to International Controls Corp 49,306 
Total short-term debt $ 314, 
Long-term debt E 
Instalment notes on various aircraft, less current portion(a) 174,000 
payable to International Controls Corp.(c) 200,090 
hrst mortgage notes on Bocing 707, less current 
portion (b) 819,050 
Total long-term debt $1,193,050 
Stock(d): TUS 
Serial Preference Stock, $.10 par value, authorized 500,000 
shares ... reds š None 
Common stock, no par value, authorized 10,000,009 share: 379,831 shs 
(n) Sce Notes 3 and 4 of Notes to Consolidated Financial Starcments with 3 rest to 
instalment notes 
(b) lssoed ta Pan American in the | Pal amount Of $1,033,250 as payment for the 
balance of the purchase puise for the l 707. Payihic in 20 quarc! ; ns ( 
$66,152 (includat interest) com Somtensl 13, 1971 ( "yu .it ! 07") 
See Note 4 of Notes to Cansolidoted Fin! tatem 
(c) Sce Note 5 of Notes to Co | lli | " 
(d) See Note 1 of Notes ta Consolutated Fi al T is to t] v2 T 
effect piven to the formation of Fairlicld General Corporat nd. the lan se of i ( 
(c) For information concerning Iesse oblipatiors, see Note 6 ef Notes to Consolidated 
Financial Statements, F 
/ 
| s 
> . 
LI š e 


(Un AEfidihvit 152a 
FAJREIELD GRNBRAL CORPORATION AND 


CONSOLIDA1I.D STATEMENTS OF 


The following consolidated státemefits of opc 
(the "Company") inelude the eperationssof busi 


as poglings of interests as explained in Note ! « 
where in this Prospectus. ‘Ihe statements for the f 
years ended December 31, 190 have 
certified public accountants, whose repart the 
the year ended October 31, 1966, and the n 1 
include all adjustinents (con ng only of i 
results of operation The statements should 
notes thereto appearing elsewhere in this Pros 
Year Fourte 
Laded ! 
October X), Dee 
1960 iyn? 


(Uneudiu J) 


$294,743 $760,192 


Cost of sales ind eapenses(A) 226,123 696,535 
Operatis income 68,02 83,65 
Selling, gencral 1 administrative 
expenses 29,783 93,01) 
Interest expense, net 5,539 11,25* 
Management and interest charges 
from Intemational Controls 
Corp.(B) 
Other income, nct(C) 269) (5,45 
38,053 9f, f 
Income (loss) before credit for 
Federal income taxes and cx 
traordinary pains 29.967 (13,152 
Credit for Federal income taxes(D) A 
Income (loss) before exiraordi- 
nary pains 29,967 252 
Extraordinary gains(I) 37,500 
Net inc (loss) 67,467 (9,25 


Pro forma adjustments: 

Elimination of tax reimburse- 
ments from International Con 
trols Corp.(D) (3,9 

Elimination of extraordinary tax 
ercdits(E) 

Manageinent cbasgcs from Inter 
national Controls‘ Corp 

Elimination of ‘amounts pre- 
viously charged 

Pro forma amounts in ac- 
cordance with manage 
ment services agreement 


(F) 
Pro forma nct income (loss) S 67,467 (S 13,452) 


Per share of common stock (6) 


Income (los) beforc extraordi 
nary pains $ 03 ($ ,02) 


Extraontinary pains 10 
Net income (loss) 18 (.02) 
Pro forma adjustinents (.01) 
Pro farma nct income (loss) S IR t$ 03) 
See accom) mying mates to con 


` 


42,312 
(3,928) 


(20,000) 


UM: 


125)(* 


($ .11) 


(1) 


(01) 
$ 13) 
| statemet 


B5IDIARIES ( 


(14, 


(2 


16 


ION 


1,700) 


s 


16,23€ 


LT 
— 

(,1?) 
(S 22) 
wns 


Nine Menthe 
did Sc ptember À 
, - 


jo? 

T 

$1,15 l 

RU ( 
It 13 
74,779 
$9 946 
18,120 
(32 
110. 918 
f 4 
6} 
T 
(G) 


(21,510 


Sigs 


Jg 
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NOTES TO CONSOLIDATED STATEMENTS OF OPERATIONS 


(A) Includes rent expense for leased airport property of $33,200, $56,400, $92,100, $103,300, 
$108,027, $79,040 and $71,858 for (he ycar ended October 31, 1966, the fourteen months ended Decem 


ber 31,1967, the ycars ended December 31, 1968, 1969 and 1970, and the nine months ended Scpter r 
30, 1970 and 1971, respectively. See Note 6 of Notes to Consolidated Virancial Statements for info 
tion with respect to the lease See “Certain Tra wactions” included clewhere in this Prospectus f 
information relating to certain costs of the Company which were reimbursed by ICC 


(B) Includes interest at rates raggine from 7% to 10% on thc outstanding principal amount ¢ 
demand notes to ICC of $13,020, $26,682, $15,040, $8,840 and $18,120 for the three years ended 


Decembcr 31, 1970 and the nine months ended September 30, 1970 and 1971, respectively sce Note 
I , , i d 
, i Ñ ‘ : . " `` ` y 
of Notes to C olidated Financial Statements with respect to notes issucd to ICC by the Coinpany. <xct 
income for the nine months ended September 30, 1971 includes no management charges from ICC 


, 


and $23,493 for the year ended October 31, 1966, the fourteen months ended Dccceit ber 31, 1967, th 


Vn f l ` ' ps 1 4 TIT 1 ^ an } nine 1* S03 "T ^. -3! 7 ^t 
years ended Dec M, 1968, 1969 and 1970 and the nine i ended September 30, 1970 and 


(C) Includes net gain on disposition of aircraft of $269, $3,175, $2,772, $920, $9,166, $7,306 


1971, resp 
(D) Commencing October 18, 1967 the Company participated in the filing of consolidated Federal 


income tax retorns with ICC. The cred?té for Federal income taxes for the periods subsequent to October 


18, 1967 represent the tax benefits regsbzed or to be realized by IUC arising from the inclusion of t 
Company's tax | in the consolidated Federal inco:ne tax returns for which ICC 1 reimbursed th 
npany. On a separate company basis st: 1 eredits could not have been utilized by the Company. 

The provisions for Federal income taxes for the Company separatcly and a pooled company for the 


year cnded October 31, 1966, were climinated through utilization of investment eredits of approximately 


(E) Extraordinary gains comprisé: 


Yeer Food! Nine Months 
"E T P——— ` =Z r> < Loaded 
October 31. Decemiscr 51 ` September b0, 
1966 10% 1970 1970 


Retirement of outstanding indebtedness at dis- 
count from principal amount $37,500 
Tax credits arising from utilization of net oper- 
ating loss carryforwards(D) $6,700 $3,300 $3,300 


$37,500 $6,700 $3,300 $3,300 


(F) For information with respect to,a mapagement serves contract with ICC and amoi 


iscurred thereunder sce Certain Transactiens" 


(G) Per share amounts for al! periods shown are based on 379,831 shares outstanding. Scc Notes 
| and 7 of Notes to Consolidated Financial Statemcnt 


— -— MÀ X 


The decline in net sales and rental income and increased Joss for the year ended December 31, 1970 
resulted. primarily from the continued decrease in aircraft sales attributable to the general economic 
dechuc, the limited availability to potential purchasers of bank financing and reduced general aviation 


activity, 


Results of operations for the nine months ended September 30; 1971 include rentals of approximately 
$439,000 and income before Federal income taxes of 595,000 arising from the Jease of the Boeing 707 
to ICC and $23,000 of net pains on dispositions of aircraft used in the Compzny's operations. The loss 


before Federal income taxes from other operations was $133,000 for such period compared with 
$32,000 for the nine months ended September 30, 1970. The increased loss from ether operations 


à / z | | NL: 


Affidavit | 154a 


during the 1971 period resulted primarily from the continued deci new aircraft sal Yl 
to the general ccenom lecline and rentals of ai | f 

rental hours às à result unfavorable general ce | | he rest of t 

nine months ended September 30, 1971 are not i ; of results f : n 
upon pecliminary estimates, management | | 
tions for the year ended December 31 7! co 
30, 1971 


DIVIDED POLICY 


The Company has not paid any dividends to « vidend any, in the future 


1 f l 1 f 


will depend on carnings and the financia i a 


% 


BUSINESS 


The Company operates under lease a general aviation airport in I ld, New Jersev. The Company 


is engaged in airplane fucling, parking, stor rc ind 1 | , provid r taxi end 
air charter services, operates flight and proi c Is, and yer for Ci \ireraf la distributor 
for Pobertson Aircraft Corporation STOL pr Under th r ! th Robert he Compan 
is the modification center in the mid-Atlàar area for the instal! est ' kits which modify the 

fre P. 1 ' ] 


wing structure of aircraft to improve fight teristics and eMe y and 1 : the d 
for take-offs and landings. The Com] ecently lo 107 w! 
ICC. See “Boeing 707". 
The Company's flight training school is approved by the Veterans Administration (VA) and the 
Federal Aviation Agency (FAA) and offers courses leading to Private Pilot, Comi rcial Pilot, Ii t 


Pilot, Instructor Pilot. Instrument Instructor Pilot, Multi-lngine Pilot, and Air Transport Pi! 
The Company also offers VA and FAA approved groun) school cou and owns a flight s 

The Company operaics an FAA approved repair station for } , Piper and Cessna : E. 
Company is also approved by the FAA to coni! 100 hour lj ircraft. inspect i | 
frame and c! e overhaul and repair ou oth i E. a Idition, certain of the Co 
are approved by the FAA for avionie and inst t re] 

The Company presently owns the following airciaft, cach of which is subject to  « I 
contract or mortgage with the exception of the Jet Ranger 


No, of Alert, Mat Model Ne. Use 
6 
1 Cessna 172 Training and Rental 
2 ini t 


l Cessna 182 Training, ntal, Air Taxi 


1 Cessna 337 Frainine. } L Air Taxi 


1 sel] Jet Ranger Rental ind Air Taxi 
l Boring 707 Lea: 


The aircraft me all well maintained and the Company believes they are suitable for 


present ope 


ratiors 
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siGiary, Skyways Lessing Corporation, a New Jersey corporation (“Skyways”), began opereting an air- 
y 1, 1971. A Septet ), 1970 ICC contributed to Skyways a Bell Jet Ranger five piace telicopter, 
twin engice aircraft, ond a de Savillcad twia engine DHC-serie, ^^^ twenty-c lac L aircraft (sub- 
r a Sk : i sing and air-t - he Grand Comm Havilland were 
Ci ny ICC for ces ciy $55,030 and $215 Tre transactions 
c tax benefit of zpproxir rand Commander ar tsion for related 
+ 5C2 4 n nc ic vil n H ~ gs” 
tal a for cach n lcs or rental income in excess of 10% of the Company's 
The per fo c tabie do not necessarily reflect the amounts contributed by such operations 
lore Fed taxes. 
senthe 
s amaaa ARD AR QU. Months Ended September 30, 
I DOR 62 > me s ] 1971 
t 2 A prete < š LII M: 
43.7% 20.69 33.0% $ 271,752 25.6% 13.7% $107,280 150% $ 75,663 6.6% 
6.1 118,193 122 156,609 23.1 1532532 22 1033 150 
11.5 112.852 11.6 139,571 13.2 133,701 14.7 104,901 14.7 91,123 7.9 
1.3 108959 112 135.128 12.8 151,392 166 116445 163 115,365 100 
0 £8,429 4.9 $7.51 5.4 32.665 3.6 31.833 4.4 $.195 7 
726 702190 75 "26^ 718 ‘5358 7103 7$19308 7:5 - dés 118 ane 


18 3.1 r- 19 2.7 25,854 20.131 12.507 1 
25.4 : s 27.1 3 213 28.3 257,768 155.319 ( 622 3 
AnA er S iro. $ H æ $ 109.0% $715.025 109.0% $1,153,001 100% 
- ` dre m - t eaten al f'acefeO4*5^me ta rerafe panta) im^ TIT 1 ° 
t dc n 2; C id. fluctuations in ai t rorial income ing 1970 and the nine months 
r ^ 9 - +’ KU t š 1 1 
o T T3; N to Consolidated Staicaients eí Operations 


3TAWPTZ JV 


esst 
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At Dece iher 14, 1971 the Company had 26 fult nin! c 1 °” nar. ' 
1 full-time : er. 2 full-time and. 12 part-time pil 1 full- , 1 ! 4 (ull I 
6 part time line vicemen. 12 et) FAA I ' A fl 1A vis 
cm plos c nart-t e fo g - VEN 
employe 1^ not | Ihe Ce ' rs its rel t -— 


Thc Cor ny ! the peneral av | to be ! ( notitis 1: í | 
base airport oj n N ! tew Jer » be its pr T Te 
operators at f t i y and N rk, N 
by the Com; y, buts rally t] operat n r aircraft 


Sno 707 . 
Bocing 707 
On Junc 15, 1971, the Company ! | from P a] 
exclud ! t ! $] ' , €3⁄4 d t 
funds contri! ( by NM I wi ] 
twenty quarterly ta! í $66,1 ! j LETT 
The Company ! ral ^ | f t 
In addition, the Com] | red ñ š a 
ing the int r of the D 707. see "A | for m ov ith r ` 
to the Boving 707. 
During the three mon?) led $ ( 1971, the C | d the Rocine 707 to ICC a! 
a total cost to 1C( f ' l l tt ! t of O har 1. 1071. M 
leased the Boci 107 fi ( ; ' po Í ` ten thly rental of $1900, 
f [ each of t i ' f í ! 13 1 1 (yí ) m f, i K t 
months January thre J) | l | } ! ! th f cach of t! nonths J 
1973 thre 1 Septem! 19 In 2 rentals, the } prov ç that the ! ha 
resp ble fe cost a “<. 1 of ! P 7( 
SCT VIC mim | ! ] t ! [ í ' ! 
' 1 | 
ments unde hk le the f | o! t " 
th urch:zse, r ! ! « | | 
The Company | Í ! or ; N ) 7 aj 
{ id € not I MT tal t acc 1 ‘ r ( ! ' ( "T 
onis ! t a0)" ER I I T i ' fy 
authorized to operate a /U/ š resi IN ost | 
the Bocine 707 «nd for provi I5 Of t I | fhe D 207 is pre I hv H 
n ' `. 1 | N ] ° t 
at ti CN š \ air] 
1 ` : i 1 ' r "a" ! í 
1} Com ( I p < | ) pre ( & ( E E^! | j 
Since, under the ] nt ICC | ( ! 1 of ti ' í i ' 
" y 65] 
and superv f i f t! ( E 
l i l 
a commit ! f t '<] ! 14 ( 121 ot I { als f IAA or ( 
I ni AA 
INL ji! l 
Aircraft Insurance 
Nhe ¢ ompany ! tains msurin ifs | t t! TOW risks in the 
(a) liability for c! for ! i '! $ 005 
ç I4 
persi ! t to CA l T laf C j ' ' t í 
il i A (| ) ] | ( Í I I ( A ) € 
for all « ns atf! ( I ] on | í for cl | lily iuris fo 
passcn , but not to exceed 1, | ! fre my on 
[he Company moins insuran aeainst dam (Q iis nir I (lull risk in j | I 
the fal ine ] Lit (a) sir | of $1 or lese ly f pre | 
CONCI (b) a du ubl equi to 106; of 11 \ ai t not ^í( 
more than $1,000; (c) à mammum of $400,000 for any enc c i : 
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In addition, the Company m Untains separate coverage on the Rociny 707 at an annual prem 
of appror ely $125,000 foto (a) ih nd War Risk-—$1,375,! uh] 1 | ! f 
$60, M Cd in Í t oc rre ] > $00 fi C hí | nd t+) ! ! 
limit Ji!y injur | property dam $20,000, 0 
PROPERTY 
Faifield Aviation Cory tion ("Aviation") leases its airport facilitizs from Curtiss- V ht Cory 
ration. These faciliti nsist of ap] tely 200 acres including two pav l n hich are 4,200 
fect and 4,700 t, resp vely, in | 11 700 foot runway | liphted for ht operations. T 
P has ! if itics for inst h st a control tower which ft hes trafic co l 
* 
dircction on S lays, St ; and cc ho! Th rt fac ; also tude two fi 
han of 111 130’, onc tower buik Ç es and i tau , and T-N f | 
nent sheet ( IC for sti ( 20 f (t ^ tion n to ot! tau j C 
in the buildi 
he airport lease expires April 30, 1973 à | prov! that the lessor may term jt at an) Ë 
upon 12 months prior writ notice. It pro that the Aviat shall pay an à | rent equal to 
the greater 6! minin payment or a pe t f the Aviat ; annual pre reveni Th 
follo ng ! í t & | minimul Y ‘ ( t i 1 ed | ri Is, d t m 1 of rent 
paid to th Í such periods 
Minimum Ver Cent of Annual Rent 
Period ` Annuni Pent Giosc Ve i "WAT 
July 1, 1967 to A] il 30, 1968 $61,671 3% $ 45,600 
May 1, 1968 to April 30, 1969 71,796 1314 65 106,300 
May 1, 1969 to April 30, 1970 76,809 14% 102,1 90 
May 1,1970 to April 30, 197] 81,792 14^ € )05,672 
May 1, 1971 to April 30 1972 86,796 15% 40,15)" 
i ' , , 
May 1, 1972 to April 30, 1973 91,000 1514 65 — 
* Rent pzid through Scptember 36 1971. 
PRINCIPAL S) OCKHOLDET 
This Prospectus cove! the distribution of all ontstar dina shares of the Company's Common Stock 
by ICC as à dividend in kind to its stockholder »17C will then own *;o shares of the Company's C 
mon Stock. Based on the hares of LCC common tock outstanding on October 31, 1971, the follow: 
table sets forth the amount of the Company's Common Stock iter the divid »t in kind to be owned 
y cach person who, to the Ene wedge of tl Company, will own ef record or beneficially more than 104. 
of the Company's Common St: ck and by, all ollicers and directors of the Company t group 
After 
Dividend 
in Kad 
Tyr: of Byres “o ef 
Numo nnd Address Ownership Qvid Class 


benehen ! 


Robert L. Vessa 


P cod n! d 02.1, ) 24 M ; 
z 300 Fahfiel! Rond m 
i 


ceord but 


Fairfield, New Jersey 07005 s "Fur 
t , N not ben lal(;1) 
Officers and Directors of the 
Company ns n group Beneficiad 103,318 22.2* 


ta) Heneficially owned by minor chiller of Mr. Vesco 


T E" 


‘ v * 
» 


2 
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Mr, Vesco presently intends to transfer (in equal amount) all or sub tantially all of the 92,896 snares 
of the Company's Common Stock to be owned by him after the dividend in kind to separate irrevocable 
trust which he and his wife created for their four minor children, Danic! William Vesco, Anthony Donald 
Vesco, Dawn Lee Vesco and Robert Bruce Veeco The trustees for cach of such trusts arc Shirley P. 
Bailey, Richard E. Clay and Ralph P. Dodd, c/o 200 Fairfield Road, Fairfield, New Jersey 07006. 
With respect to Messrs. Clay and Dodd, sce “Management”. Mrs. Bailey is Secretary of ICC. 

As of October 31, 1971, Robert L. Vesco owned 928,963 snares (24.5%) of the common stock of 
ICC of record and bencficially and 46,380 shares (1.256) of record but not beneficially. 


MANAGEMENT , 
Directors and Exceutive Oficers 
Ralph P. Doód........................... .. President and Diicctor, 
Frank G. Beatty eosssens Vice Presideut, Treasurer and Director 
Richard B. Clay cusses Vice President, Secretary and Director 


Robert L. Vesco ANONS? .. Director 


Mr. Dod has been a Vice President of ICC for the past five years and a Director since February 
1, 1971. Mr. Dodd became Vice President and a Dircctor of the Company on November 16, 1975 and 
was clected President on June 4, 1971. 


Mr. Vesco has been Chief Exccutive. Officer (as President until December 10, 1970 and as 
Chairman of the Board thereafter) and a Director of ICC for the past five years. Mr. Vesco became 
a Director of the Company on November 16, 1970. Mr. Vesco is Chairman of the Board cf Dircctots, 
Chairman of the Finence Committee and a imeraber of the Uxccutive Comiaittee of the Boud of 
of 16S, Ltd. j 


Drect ‘ 
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Mr. Beatty became Executive Vice President— Administration and Finance and Treasurer of ICC 
on August 1, 1969 and a Director on August 7, 1969, From 1961 to July 31, 1969321468. Beatty had 
been a partner of Lybrand, Ross Bros. & Montgomery, certified public accountants. Mr. Deatty became 
Vice President, Treasurer and a Director of the Company on November 16, 1970. 


Mr. Clay has been a Vice President of ICC for the past five years and a Director since February 1, 
1971. Mr. Clay became Vice President, Secretary end 2 Director of the Company on November 16, 1970. 
Mr. Clay is President of Investiness: Properties Internat nal, Limited, a real estate investment company 
controlled by 1OS, Ltd. 


Pamuneration of Pirectors and ONcers 


During the fiscal year ended December 3}, 1970, no director or officer of the Company received 


apprepate direct remuneration in excess of $30,000 aud all directors and officers ol the Company as 

group received aperepate direct. remuneration from the Company in the armepate dicet amount of 
$16,140. The principal occupet s of the OMicers end directors of the Company hostal ¿bos pe 

oflicers and diss tors of ICOC, They devoic only à smel portion of their tine to the Company’ affairs 
and receive n unpensation froin the Company After the dividend in hind, the Company expects t 
reiaburse ICU for the service TE h officers and director pur-usnt ! he terms of 4 ntn t 
services apreeiient. (sce "Certzin. Transactions” ) Ihe Company i ! toek option, pension, profi 


sharing, deferred compensation or retiteimcat. plans 


om 
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Messrs. Dod, Beatty and Clay are directors and officers of both the Company and ICC. Mr. 
Vesco is a Grector of the Company and a directo: and officer of ICC. As of October 31, 1971, Mi 
Vesco ewne! 928,963 shares (24.5% ) of the common stock of ICC of record and beneficially end 
46,380 shares (1.266) of record but not beneficially. See “Principal Stockholders” 


` 
of September 30, 1940 ICC. contributed three aircraft having an aggregate mi whet value of 
approximately 363,009 (before assumed debt of approxi nately $183,000) to Skyways as described 
under the capim “Business”. Two of : uch iren have since. been n to persons totally unrelated 
to the Compuay or ICC. As of January 1, 1971, Skyways agreed to make aircraft available to JCC upon 
request throuzi April 30, 1 1973 and ICC apreed to lease or purchas V uir taxi service from Skyways, with 
a minimum inzal payment of $75,000 for such services. For the nine months ending September 30, 
1971, ICC pii the Company $58,500 pursuant to» such contract. Such payments are at estimated 
rates prevailirs in the industry for the particular service provided. In the past, the Company has 
rendered certen services to ICC, including aireraft maintenance and Icasing, on a cost reimbursement 
basis. ‘The QUOS ue amount of such reimbursements for the three years ended December 31, 1970 
were £1,200, $3€,000, $24,000, respectively. 
Sce "Busizss—Doeinz 707” with respect to the lease by th Company of the Bocing 707 to ICC. 
As of Jun: 30, 1971 Skyways issued a $200,000 7¢% unsecured note duc September 15, 1976 te 
ICC in exchan:: for cash received on Au, ast 10, 1971. 


As of Jure 30, 1971, ICC contributed the following to the capital of the Company: a $320, 009 
face amount 73% note of the Company issued to ICC as of September 30, 1970, $343, 750 advanced 
to Skyways by KC and ne in connection with the purchase of the Boeing 707 and $160,410 icpre- 
senting current zaounts duc ICC by the Company as at June 30, 1971. 


The Compezy has entered into an agreement with ICC pursuant to which it will, for the p: xl 
commencing on "e date of the distribution of the dividend in kind and ending on Anil 30, 193, 
reimburse ICC for the services rendend to the Compiay Ly Messrs, Vesco, Dold, Beatty and Chay 
at en i, nual rate iue to 2% of the first $1,000,000 pross receipts corned in any calendar year, plus 15 
' 
| 


of all cross recci;:s earned in any calendar year in excess of such $1,000,009 but in no event shall such 


reimbursement bz less than $20,000 per year nor more than $50,000 per year, 


In Novemba 1970, ICC announced that it was n gotiating with the Company to grant the 
Company ën apron to purchase all of the stock of ICC's wholly-owned Bahamian subsidiary, TCC 
Investments Limi Those negotin sus were disc. i ithout any agreement 
having been reac! There have bein no further 


intentioi | to resume ner ations. 


since wat time and there is no present 


DESCRIPVION GY ‘HIE COMPANY v's STOCK 


Each share of Common Stock is entitled to one vote on any matter submitted to the stockholders, 


to equal dividend rights and to equal rights in the assets of the Compeny available for distribution to 


holders af Common Stock upon liquidation Phe holders of Common Stock have no precmptiee ris dats 
and the Common Stock has no redemption, sinking fund or conversion provisionis AM of the outetandios 
shares of Coónminoi e) ond the shares offered 1 chy are fully paid and non-a il ‘the Fransi r 
Arents for ths Company's Common Moek it hatine NMidlaad Bank Aew York and Amwn in National 


The Como;ny's Cerifiento of Incorporation authorizes 00,060 shires of Serial Preference Sto 
A euthoiges the Bond of Directors to Gea nate series annl to determin by m tion the dividend, 
pecemjsta vetimne, li: d ation of ates pef ems of vach such Sl ‘bo date no rics of Serial 


13 


* 


con 


9 
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Preference Stock has been designated by the Board of Directors. However 
that may be issucd may have preference over the Common Stock offered hereby with re t to divid 


n 
P 
a 


redemption, voting and/or liquidation rights 


PENDING LITIG 


There are no materjal legal proceedings currently pending apainst the Company. 
LEGAL OPINIONS P 
. 
Legal matters in connection with the securities offered hereby have been passed upon for t! 
ON: she Tinas e, TN K cle Th Y . : l 
Company by Hogan & Hartson. Merle Thorpe, Jr., who is a partner of Hogan & Hartson, is a direct 


of ICC. 


The audited financial statements of the Company included in this Prospectus and the related 


1 T | > : Tunele! is Y mente atic "ffr ma T : 1 1 d 
ing schedules included in the Registration Statement have been examined by Lybra d, Ross Bros. & 


4 1 H pru : * , ^ ? p ^ ` 
Montgomery, independent certicicd public accountant The financial statements and the | 
" ` ' ` 1 : ` 
schedules referred to sbove have beca included in this Prospect m the Registration Statement in 
reliance upon the report of said fiii and upon the authority of said firm as experts in accou l 
auditing. 
E PEE EEEE 
REPORT OF INDEPENDENT CELTICIED PUNC ACCOUNTANI 
To the Board of Directois j 
FAIRFIELD GENERAL. CORPORATION: 
We have examined the consolidated balance sheet of Fairfield Generel Corporation end Su! T 
as of T: uber 31, 1970, the related statemes operati ! of ve ned c l ( ) fot t 
fourteca month. ended December 31, 1967 and the th ended December 31, 1970, and 
statements of source and application of funds for the three years ended December 31, 197 O 
Ccxa..nation was made in accordance with rally accepted auditing standare nd accord 
c pom VEU 
1 1 1 = n b ° 1 j 
imciuced. such tests of the accounting records and such other auditing procedures as we considered 
necessary on the circumstances. 
In our opinion, the aforementioned financial statements present y the consolidated financie! 
postion of Fah fick? Genera! Corporation and Subsidiaries at December 31, 1970, the results of their 
Operations for tle fouteen months ended December 31, 1967 and the three years ended D 


] 
31, 1970 and the source and application of thei: funds for the (1 yen 


f ` T ` ` Inh no^ ' 
In contoinvty with generally accepted accounting princi ppled on i const nt b 


N. wak, New Jersey 
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FAIRFIELD GENERAL CORPORATION AND SUBSIDIARIES (Note 1) 


CONSOLID 


ASSETS 


Current asscts: 
Cash 
Certificates of deposit 
Trade 


doubtful accou 


accounts receivable, less $2,700 and $7,000 
and $7,00 


Receivable from International Controls Corp. 
J 
Inventories (Note 2) 


Prepaid expenses 


š " . k 
Aircraft, leaschold impr its and equipment (Not 
Less, accumulated depreciation and am hon 


FED BALANCE SHEETS 


0° 
alowan for 
A 
ind 4) 


LIABILITIES 


Current liabilities: 


ortion of instalment notes (Note 4) 

Internations! Controls Corp 
Total current liabilities 

t notes, less current portion (Note 4) 

Notes payable to Interi 

and 


tional Controls Corp. (Mote 5) 


ontingencies (Note 6) 


/ 


STOCKHOLDER 'S 


Serial preference stock, 9.10 par value: 
Authorized 500,000 shares, noue issued (Note 7) 


Conmion stock, no par, at stated value: 


Authorized, 10,0 |) shares; issued and outstondii 
376,831 «1 (Note 7) 
Capital cont dan excess of stated value (Motes Vand 2 
Retamied cani (c fien) 


EQUITY 


December 31, 
1970 


-$ 24,878 
100,000 


94.62] 
$1,200 
63,356 
12,775 


346,820 
1,167,435 


$ :92,150 


September 20, 
1971 
(Unaudited) 


$ 40,417 
353,20) 


115,21 
351,910 
55,41 


^" 4st 
4 4 
342,^ 


948,553 


^7 1 
2214392 


$ 317,889 


d 
M 91i 


264,762 
23,003 
49 


" 
654 960 


993,050 
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FAIRFIELD GENERAL CORPORATION AND 


CONSOLIDATED SFATEME. 15 Oi RETAINED VAI 


For the Year Ended October 31, 1966, Forte 


and ‘Lhrce Years and Nine Months bad 


(Data with respect to the Year Filed October 31, 1966 2 
Months Felted September 39, 1971 Is Unzvudit 


Balance, October 31, 1965 

Net income for year ended October 31, 1966 
Balance, October 31, 1966 

Net loss for fourtcen months ended Deci her 
Balance, December 31, 1967 

Net loss for 1968 

Balance, Deccimhe7 31, ' 2Ge 

Net loss for 1909 

Balance, December 31, 1969 

Net loss for 1970 I 

Batance, December 31, 1°70 

Net loss for nine months ended $ piember 3 


Relance, September 30, 1071 


Sce accompanying notes to consoli 


i Mouths 


ted f 


31, 1967 


0, 197] 


Cri "M 
As 2191 


yy `Q 
Urs 


id the Wine 


ments 


(Note 1) 
NONGS (CDEUICIT) 


Ended December 31, 1967 


tember 30, 1971 


'$ 2,771) 
67.4 
64,696 
(9,252) 

$5444 

(39,917) 

15,521 
(7,942) 
555 


(36,355) 
(28,800) 
(6,105) 


$34,905) 
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FAIPEIE!:»? GENERAT, CERTOR ‘ON AND SUBSIDIARIES (^ T) 


CONSOLIDATED STATEMENTS OF SOURCE AND APPLICATION OF LUN 
Nine 
Most! 


— Hon Y ir Endet n cember Af, n End F 
1968 1969 io ay 
` (Unand.ted) 
Source of funds 
From oper ! 
I: froin sles and rental $ 972,338 $1,060,983 $91 6 $1,153,001 
Casi other tl 1 deprec ion and 
an tion 926,271 953,709 c46212 1.036.507 
Incoia fore depreciation and EC i ^ cM — - 
amortization 46,067 102,274 64,6^4 116,494 
Additions to long-term debt 605,48) 118,100 360,39 893,070 
Disposals of aircraft, leaschold improve 
ments and | nt 272,( 765,945 60,202 319,73 
Contribution of aircraft by International 
Contro Corp, net of debt assumed 
of $163,592 (Note 3) ,796 
Addition to camtil contributed in execss 
of stated volue (Note 5) 76 160 


Addition. to (deductions from) notes pay-, 

able to Internationsl Controls Corp 449,861 (246,73) 119365 — (120,00) 
Other, net 16,924 12,847 
$1,301, n] $ "152 J die $78) AS’ $5.97 


By pu $1,243,149 S 131,490 $214 


Reducii of long-term debt 134,836 540,703 14 382 289,000 
Incr ia Working capital 13,042 £0,784 $6,501 233,*( 


¢ ‘ate i C "£^ > € " 4 
$1,301,027 ` 752,98: x ap | i 
T! Incrt (cre in work capit ! 


Cash ($ 175137) $ 2295 38$16458 $ 1$,539 


Caertinc f deposit 100 25 "T 
Prade ace ts receivable, net of allow- d 
ances 7,07 — QNO) 174 a! 
Receivable fre my y ble to Inteinationil 
Ceatral, Cui p., net (2,550) 74,700 (£9 » TIT 
Invite ios and prepaid expensis 13,917 (7,240) 4,0 1}, 
Acco payable, current portion of in 
talincnt notes and seerued liabilities (53,267) 33,400 (29,374) (383,71 
' ` $ 4 * 
$ 14,042 $ 4j 6, ^t i 
Sec accompanying notes to consolidat, |! financial stetements 
| 
my r & 
k 9. 
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1, Basis OI PRI 

Fairficld G 

"O Ma 
' h res) 
€ c f 79 
px ! 
with i j it 
net as ern l 

The consol: 
formation of ! 

All oper 
ducted th í 
Leasing Cory 

AS ‘ 
as of ( M 
and Oak! ^ 
Oi the I ] 1 
As of Juiy 31, 19( 
for ICC c is 


NO! 


(Data w 


r 
F: 
} 
1 
fuc! 


CONSOLI 


rS TO 
ith respect to Š 
Co* 
"n Mv 1 
LI | ‘ 
JÁ J 
Vi * 
| t | 
( ag ; 
nt in A 
à ! 
109 
We 
( , "A 
1G ] 
1 XD 
| ç v] 


November 
October 31, 


Decti r3 


tir } 
n t 
FS. 
As 
T 
70 at 
l l 
( 
197 
tie 
pire 


, i 
1 
^ T 
3, ! 
2 IL 
' 
J 


A? TAI 
S1 
1 
° 
th p 
of 
1 + 
í 
Oct 
. 1 í 
a 
KZ 
Uv 
' 
I í 


(631 
n 
Dece! 

1 
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FAIRVIELD GENEI L CORPORATION AND SUDRSTIDEARTES 
NOTES TO CONSOLIDATED TINS NCIAL STATEMENT (Cont !) 
Avia 1 l “ (í ' 5 1 ' 
) 1 "n I over (| í.,1 s} " 
! hus nri | January Í ` I doub? 
| | On | ) 1! 
(o4! 1 ' ! ' 
General } 1p i r ret l 1.1 r ! ! 4 re] 4 24d : 
pleut ! l ' ' 
l X J t u La ! I | | 
ar | ] 
Jho cost of ordi y rep and maint c is ch ] to } i! ! R 
t r ! ! 
) C ( 
Ai Us cag jt I RE > ' | ci ; l f 
í ! |( | 19 ) | I t 
' \ "EN 
' l ! ! j t 
p j 
A m 
4. INSTALMENT NOTI 
| 31, 1970 dan of tal | | CCT rof Aviall K craf ] 
I I `A | I ^ ' l t var eat f 
va l h M ch 1976 
t j N 1 I F 1970 ann ] nm ' te ; “ ° T 1 ç 1 1^ ( ) 
í na y 0 ( gih years cf í 3], i l 19,5, see] 
^1 payable with a December 21, 1970 heal of ly $178,000 11000 ç 
j , 
l ( ym we] } n si! ! ! ! I ‘ ! ts 
j | ? 070. S40 i | l 
L i 
€ m! r3 1071 instalm PET ( T7 lud nti "vr ° 
/ i \ | ` E n ! í ] 1 
irc | GA ! f of (1 t 10° N 
I i i 
< | 1 i ! ( ’ 5 TIT trj ' : hy f `( í 
aw) t} $ ' l | 
l) i | T ( 
§. Notis PAYANI Y AND Capri C y | Í ti ri ( 
In 1 ) (í ) ?6% fh n Í i t t December 43, 197 i 
í &ü i wit) wed of 1 ; T Š 
pve 
f |; ( í In SEV ! 
Sel ) 7 uns red 1 due Sep ! 07 
`. l 
í Cassy IEN WNP C GUNCIH 
X IT annual 1 ! m con I i TIT ! UA i 
I" ly SSG i | b “ga 
' i I 
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Exhibit B 
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THIS AGRI tered int t ; first day of 
Octo! , 1971 by and tween § YS I ; COI croi, 
a New Jersey corporati rcinafter called “Skyways”, 
and Internati l Controi Ori}. a Florida corporation, 
hereinafter called Les 4 

WITHESSETH 1 

WHER >, Lc eq sires to lea O Bo21 J 1C 1 
70° 321 aircraft fron Sky 5 and Skywe Willing to 
lease said aircraft to Lessce; 

NOW THEREFORE, for and in consider: 
mutual covenants and agreements herein contained and the 


rentals and other considerations herein reserved, the 
parties hereby agree as follows: 

ARTICLE I -- Aircraft Leased to Lessee 

(a) Skyways hereby leases to Lessee the posing 


Yodel 707/321 typ2 aircraft (Manufacturer's Serial No. 17606), 
"E 


tration Regis 


Federal Aviation Ad 


after sometimes referred to as tho "Aircraft"). 
"Aircraft" as used in this Agreement shall include the air- 
plane, the engines and all parts, equipment, instruments, 


' 


ty listed in Exhibit A attached 


m 


accessories and other prop? 
hereto, and such replacement items as Lessee may install 


during the period the Aircraft is in its possession. 


transfer o: aibl:t nw wvoluatoasrd)v taser witty n : e 


Affidavit 


the Aircraft in any manner whatsoever, either direct 


indirectly without the written consent of Skyways; nci 


Shall Lessee willfully do or suffer anything whereby tho 


Aircraft shall, or may be seized, taken in execution, im- 
pounded, attached, damaged, or d stroyced. 


r 


(d) There shall be no obligation on the part of 
Skyways for any reason whatsoever to replace the Aircraft. 

(e) Skyways makes no*representations nor war- 
rantics, express or implied, of any kind or nature whatso- 
ever reyarding the Aircraft or its equipment or the con- 
dition or serviceabil’ty thereoí. 

ARTICLE II -- Use of Ai.crzaft 


As an inducemzat to Skyways to enter into this 


will be used by Lessee only for transporting certain of the 
officers, directors, employces and guests of it or any of 
its affiliated corporations and their Daggage. Subject to 
Lessce's right to assign or sublet its rights under this 
Agreement, Lessee agrees that it will not operate the Air- 
craft for hire or —P" (including reimbursement of expenses) 
or allow the Aircraft to be used for instructional Purposes. 
ARTICLE III -- Duration of Lease i 
Tne lease of the Aircraft shall be for a term of 
five (5) ycars comnencing on October’ 1, 1971 and ending 
September 30, 1976. 
ARTICLE IV -~ Deposit and Rental 


(a) Lessee will deposit with Skyways on or bo 


December 15, 1971 the sun of ¥J00,090 as security for the 


Affidavit 


pol Juli I ' D i. i į 
ju lii] i jn t at th te of G; | iu 
Such inte) t shall j CI« L. to the b Lit of Li 
and become Part of the ( y d ited hereu t 
mey use or apply t nole or any par: < th lty 
posited hereund, tor any rent or ot] Er t hi 
Lessce is in der, lt any si ich Skyway y c 
Or may be ri lred to < l by. x I ee's d 
in respect of any of the tci of this ; nt In 
the event that € ce shall c y n all of the ter 
9f this Agrcement, the Sccurity, t the 1 h any interc 
earncd thereon, shall be retu cd to Le after the ter- 
mination of this Agrc nt and after go] "Y Of possossic 
of the Aircraft to Skyvays Lessee shall not assign or en- 
cumber the Security, and neither Skyvavs / 1CS successors 
or assigns shall be bound by any such assii nt or encu 
brance, 

(b) Lessce shall pay Skyways, as rent for the 
Aircraft, the sum of $100,000 Per month for each of th. 


months of October, 


Noveizbor 


and December 


1971 payable on 


or before Dec 


mber 


c 


1 


c 2, + thereafter, payable in advance 
©n or before the first day of each month, $83,000 per 
month for each of the months Janu.ry through Decembor 1972; 


and $47,000 Per month for each of the month; January 1973 
through Septcu5oei 1976, inclusive Whether or not the Airer 
15 Oporazizz € 1 htt cz. “š b. 8 t Y 
reason of wont) r, Chanical dil lies, Yepulr cr fo: 
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any other 3 con whether similar or not. Yhe foxrceyoing rent, 
includes the cost of insurance coverage specificd in Article 
hereof (currently $125,000 per annum), and shall be subject 
to increase during the term of this Agreement in an amount 


equal to the increase of the cost to Skyways of maintaining 


such insurance coverage. Skyways shall give Lessee written 
notice of any such increase togethi with documentation 
evidencing the same. Jn the event Lessee defaults on any 

of the terms, provisions, and conditions of this Agreement, 
includi: vut not limited to, tl i t of rent, Skyways 
may usc, apply or retain the whole o: y part ef the rent. 
so paid to the cx*ent required, for any other sum as to which 


Lessee is in default, or for any sui which Skyways may expend 


or may be required to expend by rcason of the dcfault of 


Lessee on any of the terms, covenants, anc conditions of 
this Agreement. 

(c) A11 rental payments hereunder shall be made 
at the office of Skyways at 171 Passaic Avenue, Fairficld, 


Kew vcersey, or at such other place as Skyways may from time 


to time : iate in writing. 
ARTICLE V -- Termination 


ni I y "ovv "23 T .N sti 
(a) ‘This Agreement may be terminated at the option 


of Skyways in the event of sale or trunsfer of ownership 


of thc Aircraft on five (5) days' prior writton notice. . 


` - e 2T (y= 
Such termination shall taxe effect upon returs the Aix 
` n € shis Hnharoc;»nt 
craft wo Skyvays pursuant to tso provisions C. this Agroec;2nt 
followim the giving of such notice. : 


Airport, Wee deria, at. Such otl) point! 
as ZSkyWeoys may desjqnat. ind upor uch return 
d ot: ) ty 4 AID , ` "I l LNC C n: 


(1) The Aircraft shall have an Appropriate 


current Federal Aviation Adininistration Certificate of 


Airworthiness 


(ii) The Aircraft shall be in the s amc 


condition as when delivered and equipped with the 


same or ketter equipment, except for reasonable wear 


L 


4 


and tear for ordinary use subject to the provisions 


of Article VI horcor. 


(iii) Lessee Shall cause the balance, if 
any, of the escrow account established pursuant to 
Article VI (b) hercof to be paia over to Skyways. 

(iv) Lessee shall pay to Skyvays a sun 
equal to the number of hours logged on each aircraft 
engine during the final month of the term of this 
Agreement or portion thereof multiplied by $7.50 per 
engine and a sum equal to the number of flight hours 
logged by the Aircraft during the final month of the 
term of this Agreement or portion *herenf mulitplicd 
by $170.00. 


Provided further, that Lessee agrees that it will 


make the Aircraft available to S*yways for at least three (3) 


days and not more than ten (10) days immediately prior" to the 


termination of this Agreement at an airport C2signated by 
Exyvway* for the purpose of permitting Skyways to inspect the 
Condition of the Aircraft, In connection with such insooc- 


tion, Skyways shall bo entitled to an acceptance fligh 


check of not nore than one hour's curation, at tho 


expense 
GL Lassee, and Lessee will at ita ovn expense and at 5A 


Correct 
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In the: event rehab itation amd repairs are necessary to 


return the Aircraft in the prescribed condition, the tera 
of this Agreement shall be Geemed extended for the poricd 
required to enable Lessee to make such rehabilitation, 
repairs, and correction and all of the terms and conditions 
of this agreement shall apply to such extended pericd. In 
the event Lessee fails or is unable for any reason to rctu:r. 
the Aircraft to Skyways on the specifico? date of termination 


of this Agrccment, then, except as he in expressly other- 


[er 


wise provided, the term of this Agreement shall be extends 


m 


until such time as Lessee returns the Aircraft to Skyway 


and all of the terms and conditions of this Agrecment shall 


> 


apply to such extended period. Rent shall be paid by Los:ce 
to Skyways at a rate cqual to the pro rata monthly rent then 


in cffect, until the termination of any such extended tern 


of this Agreement. 


m 
Oo 


Skyways agrees that in the event of the totai le 
(ox constructive total loss) of the Aircraft, it will acccpt 
the in arance value of the Aircraft as providcd in Article XIZ 
hereof, in discl.urge of the obligation of Lessee to redcliver 
the Aircraft and Lessee agrees to pay such amount 
of the cause of loss and whether or not insured agains 
In the event the Aircraft shall during the term cí this 
Agreement ke lost or totally destroyed and Skywovs shal) 


have received payment in full of all less and daier 


tained by Skyways by [Season of Shid tote) Gestruecion of 
the Aircraft, then this Agreciment shall be aut&tonaticall. 


exi 


Affidavit 174a 
Cancelled and terminated as of the date of such plrynment, 
and Lessee shall he obligated to pay only the rental due to 


the date of such payment. In the event of à partial loss, 
the rental shall be unabated, and if the time necessary to 
repair thc Aircraft gees beyond the termination date of this 
Agreement, this Agrecment shall be extended to provide suf- 
ficient time to repair the Aircraft completely and full 

. 


rental shall be paid durin this extended period. 
t 


ARTICLE VI -- Maintenance, Care and Overhaul 
of: the Aircraft 


(a) Lesscce,shall, at its own expense during the 


term of this A ement, maintain and keep the Aircraft in 


good order and repair subject to the requirements of Part 121 

of the Rcgulations of the Federal Aviation Administration 

of the United Statos ("FAA") and the equivalent rvles and 

regulations of any other governmental regulatory authoritics 

J Which may, from time to time, have jurisdiction over the 
Aircraft. Lessee shall, within a reasonable tine at its 


Own cost and expense, replace in or on the Aircraft all 
parts, equipment, appliances, instruments or accessories in 


accordance with manufacturers specification which may be 


zimelife retired, lost, Cestroyed, confiscated or rendered 
infit for use, with other property which shall: 

(i) Be in gocd Operating condition and shall 

: ' 


have a value and utility at least equal to that of 
the property replaced if the Sawe were in usable con- 


dition end yood repair, and 


AS | ine š 
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Provided further, that Lessee shall, at its ovn 
expense, Carse all engine overhaul and all inspection and 
maintenance service to be performed on the Aireraft, and 
Lessee shall be responsible for all other repairs requircd 


on the Aircraft, including replacement of parts when nec- 


sary, and Lessee shall accofiplish FAA Airworthiness Direc- 


tives applicable to the Aircraft and shall accomplish the 


licensing and relicensing of the Aircraft as applicable AK 
required by the FAN or other appropriate governmental authori- 
ties at any time during the term of this Agreement; provided, 
however, that if Lessee shall default in any of the pro- 
visions hereof, Skyways shall have the right to correct 
said default and the cost thereof shall become due and 
payable on demand of Skyways. Failure to make such payment 
when demanded shall be canse for termination of this Agrce- 
ment. Any such termination shall not excuse Lessee from its 
obligations to make rental payments for the balance of 
the term hercofí. 

(b) Lessee shall be responsible for all costs 
of airframe and engine overhauls, during tne toria hercof. 


It is agreed that in the event Lessee wishes to accomplish 


- 


a major overhaul on the airframe or engines during the term 
` 


of this Agreement the specifications of any such overhaul and 


- 


the shop accemplishing such work to be approved kv Sky- 


`y 


ways in writing in current status, On or before the fitteont'u 
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qay of voch ienth dui inj the term of this Agreement, Cois- 


mencing on the third month of this Agreci nt, Lessee will 


deposit into un escrow account, to be maintained by a baànkir. 7 
institution mutually accoptable to the partics horeto: i 
. (i) A sum equal to the nunbcr of hours logged 
on each aircraft engine during the preceding calendar 

month wultiplicd by $7.50. per engine (except tho initii. 

° 

payment shall relate to the hours logged on cach Air- 

craft enyine during the two preceding calendar months); 

and 

(ii) A sum caual to the number of flight hours 

logged during the preceding calendar month multiplied 

by $170.00(oxccpt the initial payment shall relate 

to the flight hours legged dering the two preceding 

calendar months), 
The terms of the escrow pursuant to which such sums shall be 

° 
held shall provide that the sums deposited therein shall 
be used to pay for the cost of any overhauls of the Air- 
craft's airframe, wings or engines perforiacd during the 
term of this Agreement, and further that the balance of the 
escrow, if any, shall be paid over to Skyways upon the ter- 
mination of this Acreement. In dition, the terms of: the 
e^^row shall provi that .kyways shall be notified of all 
deposits made therein and consent in writing to all with- 
drawals made therefrom. j 
-9- R 
! *- 
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prior written cousent of S} 
terations, meiifications, a 


yayn 


dditi 


and 


On, 


p: Qo 


O1 


vided that such 


isprovon 


nts do 


not reduce the value of the Aircraft and provided furtre 


that all 


0 


uch alteratioas, 


modifications, additi 


OnS, OF 


improvements shall be in accord with standards set by th 


PAA and any other appropriate 


jurisdiction over the Airer 


ficaticn 


m 
jo 
D) 
o 
" 
= 
Ü 
n 
° 


becon2 the property of Skyw 


the terms of this Aaqreement 


ARTICLE IX -- Use of the 


Lessce nay overat 


it shall not use the Aircra 


e the 


ft in 


bo subj 


Aircrait 


cct to à 


craft subject to the 


- 


o 


violation of any foreign, 


federal, state, territorial, or municipal law or regula- 


tion or any rules and regulations of any public authorities 


having .jurisdiction over the Aircraft an 


responsible for any fines, 


taxes occasioncse 


penal 


tio 
tics 


d shall 


or forfeiturcs and 


or penaltics are imposed upon Skyways an 


Shall reimburse it therefor 


Lessce may not vernit th 


into any area of the world 


on G 


which 


gnan 


G 


5 


d of 


not included 


by any violation thereof, and i 


d paid by it, Le 


in täia 


Surance coverage maintained pursuant to Article XII (c) 


provided, however, Skyways 


Lessee, use its best efforts 


On veit3)or à ftuporary Or por 


vill, 


i 13 


= * 
ae 


the 


written 


request 


suzh insurance co 


cor 


2C 


of 
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ARTICLE X -- Exterior of Aircraft 

Lessee shall maintain the exterior of the Aircrart 

^ ó 
in good condition and shall not print or paint its name or 
any other registration nurber or other Symbols upon the 
exterior of the Airerart, However, Lessee shall affix 
a permanent plague in à conspicuous place on the Aircraft 
Stating: 
"This Aircraft is owned by Skywevs 
Leasing Corporation and is subject 
to the terns and conditions of an 
 Agreczeni dated Octeber 1, 1971, by 
and between Skyways Leasing Corpora- 
tion and International Controls Corp." 

and any and all docu:r2nts which may be required by the FAA 
or ‘any other regulatory agency having jurisdiction over the 
Aircraft "e: this purpose. 

ARTICLE XI -- Taxes and Operating Expenses 

Lessee shall have absolute control, directio:,, 
and responsibility for, and Shall bear and pay all cosis 
of oporating and maintaining the Aircraft, including all 
taxes, assessments, custom duties, tariffs, import charges 
or governmental charges levicd upon the Aircraft and all 
excise taxes, gasoline taxes, licensing fees, landing fees, 
or any other airport fees, or any other Operating expenses 
of whatever nature and kind, and Lessee shall have respon- 
Sibility for and shall promptly pay and discharge all sdles 
and usc taxes incurred ky reason of this Agreement, m 
however, thot upon Lesice's defsulu ts zo discharge any 


Such tariis, custom or other inport duties taxes, assess- 
. 


-)2- 


n “(" 
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wents or costs of operation, Skyways may do so at the cx- 
pense of Lessee and charge the same to Lessee and such cost 
and expense thereof shall become due and payable on demand 


of Skyways. 


ARTICLE XII -- Risk of Loss or Damage and 
‘Liability 


(a) Lessee agrees and covenants to indemnify, save, 
and hold Skyways harmless against any and all expenses, 
losses, damages, including reasonable attorneys' fees causcd 
by or arising out of in whole or in part, the possession, 
management or operition of the Aircraft by Lessee and/or its 
bailces, agents, employees or representatives. 


uring and throughout the 


c, 


(b) Lessce, at all times 
term of this Agreement, shall be solely liable for damages 
to property of Lessee or property o£ others, or for personal 
injurics z; death to Lessce's officers, agents, servants, or 
employees, or to any other persons, including without linita- 
tion, those third parties who may become passengers on the 


c 


Aircraft or suffer ground damage, arising from or incident 
to the possession and use of the Aircraft from any cau: 
whatsoever and Lessee shall save Skyways harmless from any 
and all such claims. 

(c) The rent specified in Article IV hereof 
includes the cost and expense incurred by Skyways in 
connection with insurance insuring rairficld Aviation 
Corporation, Sxyvays (including Pen American World 
Airways, Inc. pursuant to the terns of the Chattel 


‘ 


wrod to in Article ZXI hereof) and Lessen, a 


k J 
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their r. spective interests may appear, against liability 
for loss, injury, damage, clains or expenses arising out 

of injurics to or deaths of passengers and third parties, 
and damage to property (including baggage and cargo) caused 
by Lessee's operation or possession of the Aircraft and 


against loss, destruction or damage to the Aircraft, such 
J 


. 
insurance shall inclu the following coverage: 
(i) All risk hull insveance for the full 


value of the Aircraft (with the following deductible 
provisions: flight, taxiing and ingestion - $60,000 
each claim; ground - $2,500 each claim) with Sryways, 
Fairficld Aviation Corporation, Lessee and Pan Ameri- 
can World Airways, Inc., nawed as co-insurec. In 
addition, such insurance includes a "Breach of Warranty" 
clause whereby the insurer agrees that a breach of 
the insuring conditions will not invalidate the in- 
surance as to Pan American World Airways, Inc., Fair- I 
field Aviation Corporation, and Skyways, as their 
respective interests may appear, and a waiver of al) | 
rights of subrogation by the insurer against Pan 
American World Airways, Inc., Fairfield Aviation 
Corporation and Skyways. 

(ii) Insurance coverage for th: full value 
of the Aircraft against risks of war, strikes, riots, 
civil co:mnotions, vandalism, malicious damageo, confis- 
cation and hisjacking with Suzyvays, Pairfi2sYa Avia- 


tion Corporation, Lessee end Pan Arc ican World 


Airways. Iac., Mund as co-jnsurea, ane 


incluwbh:; à "Rreash e£ Ware aster” Chas vy vr (hes 


: . T i ET 1 n ndi 
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Cion 13111 not licatie Lis jun uv annt a to Pan 
American Vor) ] vu, Ince, Falr£ield Aviation 
` 
Corporation, and yeays, as their respect. Lanter t 
may appear, and a waiver of all rights of subrogation 


by the insurer against Pan An2rican World Airways, 


Inc., Fairfield Aviation Corvoration and Skyways. 


(iii) Single limit bodily injury or death 
insurance, including passcager and property damage, in 
the amount of $20,009,999 with Skyways, FairZioeld 
Aviation Corporation, Lessee and Pan Amarican Worle 
Airways, Inc. named as co-insuroc, such insurance 
includes a "Breach of Warranty" clause where the 
insurer agrees th a breach of the insuring conditions 


will not invalidate the insurance as to Pan American 
World Airways, Inc., Fairiield Aviation Corporation, 


and Skyways, as their respective interests may appear, 


and a waiver of all rights of subrogation by the ins .rer 
against Pan Awerican World Airways, Inc., Fairfield 
Aviation Corporation and Skyways. 
(d) Each policy of insurance relating to the in- 
surance obtained pursuant to sub-əoaragra2n (c) above of this 


r 


Article NII shall provide that the proceeds of such insurance 


Skyways and Pan Am2rican World Airways, 


shall be payable to Sky 


Inc., as their interests in the Aircraft may from time to 


time appear. All insurance proceeds received hy Skyways, 
with respect to the Aircraft shall: 
(i) be said over the Lossec, in tar case 


rceraft, wson receipt 


ec 
s 
v^ 
pa 
ec 
- 
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the lous, destruction os damage beyond repair of the 
hircraft, to Satisfy Lensee's Obligation Uo make the 
payment required by Article V (5) of this Agreenont, "t: 
(c) Skyways covenants and agrees to use its bes: 
efforts to obtain such additional insurance coverage as 
Lessee may reasonably request in writing to Skyways. 
(f) For the purpose of this Article XII thc full 
value of the Aircraft is fixed at $1,775,000. 
ARTICLE XIII -- Inspection 
Lessce agrees to permit Skyways or its duly authorize 
agent to inspect the Aircraft, 4.6 its airframe ind engine los 
at any reasonable time, and to furnish to Skyways or its duly 
authorized agent any information in respect to the Aircraft 
and its use that Skyways may rcasonaoly reque.t. 
ARTICLE XIV -- Assignments 
In the event of sale or transfer of ownership of 
the Aircraft, Skyways shall have the unlimited right to assign 
r 
its rights under this Agreement.  Lessce shall not assign 
its rights under this Agreement, or delegate its duties under 
this Agrecment or enter into any sublease of the Aircraft without 
the prior written consent of Skyways. In any event, any such 
assignnent or sublease will be subject to all of the terns 
hereof and Lessee will remain liable for the performance of 
all of the terms and conditions of this Agreement, including 


but not limited to the payment of rent and deposits into escrow 


pursuant to Article VI (b) hercoí. 


ARTICLE XY =- Suosatitution Of Aircraft 


In the event Shyvays aeguiires an aircraft 


With comparable range and utility to tae AiYefsaft on ° 


w 


Or before O:tohsr Be A929. hast MS bo lease suen 


Airera fron aba a 2 t pa p 3 orened 
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four uar utest:tutiesn Peor (Ce At Aft on teras sub 
stantially oynivalent Lo Che terms of this Agreen:nt. pro~ 
vided, hovever, the rental paynent and esc 4 deposits re- 
lating to such air-raft will bear the so: relationship 
to Skyways' costs relating to such aircraft as the payments 
provided for nercin bear to Skyways’ costs relating to the 
Aircraft. 

ARTICLE XVI -- Severability 

. 

Any provision of this Agroenent which is prohibited 
or uncnforce:ble in any jurisdiction, shall be, as to such 
jurisdiction, ineffective to tho extent of such prohibition 
or unenforceability without invalidating the remaining pro- 


visions hereof, and any such prohibition or unenforcea»ilit 
in any jurisdiction shall not invalidate or render unen- 
forceable such provision in any other jurisdiction. 
ARTICLE XVII -- Notices 
Service of all notices under this Agreement shall 
be sufficient if given in writing and delivered personally 
to the partics subscribing here below, or sent by certificd 
mail to the partics at their addresses herein set forth, or 
at such addresses as the parties may provide for in writing 
from time to time. 
Yo Skyways: Skyways Loasinc Corporation 
171 Passaic Avonuo 
Fairficld, Now Jersey 07006 
Attention: ir. Ralph P. Dodd 
To Lesscc: International Controls Corp. ' 
200 Fairficld itoad 


Fairfield, New Jersey 07006 
Attention: Mr. Frank G. Beatty 


ARTICLE AVIII ~=- “GQ taaver 
The failure of Shyvays in any one or mere ine tances 


to insist upon abriek perforranee or Oobservauce of one or 


tore ef the covent. ot welit pees TET. T or to exci 
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IDEE UA ESETET OET Glion berei nterrred uon oi 
resc)ved te shyvave, shall pot Pe construed an a w iver « 
any future breach of any covenants or conditions cr of thx 
right to. ) th aac or to exercise such privil 
option, or remcdy, but the sane shal) contirac in full fc 


and cfícct. 

ARTICLE XIX ~=- Construction 

Time is of the essence of this Agreement and ci 
of its provisions hercin. ends Asra 
upon and inure to the benefit of the partics hereto and t 


respective successors and assigns. 


ARTICLE XX =- Governing Law 


This Agreement, regardless of where exccetec, shall 
be construed and perforisance shall be determined in ac orcanc 


with the laws of the State of New Jersey 

ARTICLE XXI -- Default 

If Lessee defaults in any terms, covenants and condi- 
tions of this Agreement, Skyways át its option, upon ten 
(10) ls rids written notice to Lessce may elect to terminat 
this Agreement, and this Agreement shall be terminated at 
the end of said ten (10) day period unlcss Lessce shall correct 
the default within said period. Notwithstanding the forc- 
going, Lessee shall be entitled to no more than five (5) days 
notice with respect to default in payssents of rent or dcposits 
into escrow hereunder. In the evcnt of such termination, 


Lessee shall, at its own cost and chp onse, return thc Aircruft 


to Skyways at the Place designated by Skyways in such notic 


and Skyways shall furthes have th riyat: 


p 
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uU) Yo dvclare tho entire. ntt L rent h. 
Winder in diately due and payable without £urther notice < 
dcmand to ) ec anml Lessce waives such notic 


To suc for and recover all rents and othe: 
payments it has acecrucd or thereafter accruing with respect 


to the Alrcra - 


(d) “o pursue any other remedy cither in law 
or equity availezbie to Skyways. 
In the event Skyways should recover possession of the Air- 
craft and should re-lease the Aircraft to a third party, Lo: 
Shall thereafter be obligated to Skyways for any deficiency 
between the rcotal received by Skyways from such third 
party, ind the rental specified hereunder. 

ARTICLE XiI1--Insolvency 

In the event of any act of insolvency by Lessee, 
Which shall include but not be limited to its application 
for or consent to the appointment of a receiver, truste« 
or liquidator of al) or oí a substancial portion of its 


assets; it being unable to or making an admission in 


writing of its inability to pay its debts as they moture; 


making a general arsigninent for the heneLlit ef creditors; 


£ 
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being adud is aed à bopl runt or lliu:.olvent; filis: à volui 
tary petition in banüruptcy or a petition or answer sceeki 
rcorganization or an arrangement with creditors or to take 
advantage of any ins solvency law; filing an answer admitting 
the material allegations ef, or consent to, or default in 
answering, a petition filed against it in any bankruptcy 
reorganization or insolvency proceeding, or take any action 
under the laws of any applicable jurisdiction analogous 
to any of the foregoing, or if corporate action shall be 
taken by it for the purpose-of effecting any of the forcgoins, 
then and in that event Skyways shall have and may exercise 
any one or more of the remedics set forth in Article XXI 
hercof, and this Agreement will be deemed to have terminated 
concurrently with the act of insolvency and shall not be 
treated as an asset of Lessee. 

ARTICLE XXIE- Subordination 


This Agreement hereby made is specifically subject 


and subordinate to Chattel Mortgage dated as of June 14, 1971 


between Skyways Leasing Corporation and Pan American World 


Airways, Inc., as Mortgagcoe. 


IN WITNESS WHEREOF, the parties hereto have 
executed this Agreement as of the day ard year first above 


written. ' LJ x 


ae x) be 
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Avionics Equipment List 
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DP 
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1-8 LHR-ZWA 12 
V2» lc 
, )-10 yFEWR-SAN ° 4 
ERI Aiega 
1-311 SAN-BUR 3 
(24306uKk 
1-11 DUR-R*O 2 
42,50 
1-12 RSO-JGAX 2 
Jócktou vilt 
(KAS 1 
NASSAU 
1-14 NAS~-LWR 10 


L {IS EWR-GSW (mod. ) 
Fr Us&vA Vi. 
v 1-30 GSW-EWR 0 
1-30 EWR-JFK 0 
WL Ye é K, 
1-30 JFK-LUX 8 
leoxerbout^ 


2-1 STR-AMS 3 
ALSTOLDAAT 
2-2 AMS-LIIR 6 


2--3 LUR-FCO 5 


2-7 DAM-XVI 8 


2-8 KWI-DAM 9 
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PDBI-Z TR 
EVIR-YZ 
Caveba 
YZ-IAD 
IAD-EWR 
EWR-LIIR 
LHR-DBEX 
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6-27] 
6-27 
6-29 
1- 
7-1 
7-6 
7-8 
7-8 
7-9 
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(Cont ined) 


mod#ficviion, or repair by anyone other than Qualitron or 


authorized representative or repair facilities authorized 
Patagraph 5.5.7.2; or (c) any accident, misuse, neglect 


or neplience after delivery b) Cuflitron. The warranty shall 


not apply to any article to the extent that the def 


O 

r+ 
o 

~ 


conformity is attributable to any part not supplicd 
approved by Qualitron. 

Qualitron's obligations under these warranties are conditi: 
on Customer's obligation to maintain records which will ac 
reflect operating time and maintenance performed on Qualiti 
equipment and establish t^e nature of any unsatisfactory ci 
dition of Qualitron's equipment. Qualitron, at its request, 
be given access to such records for substantating warrant 
claims. 

ALL OTHER WARRANTIES, WALTHER EXPRESS, IMPLIND OR STATUTORY , 
SUCH AS WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PAI 
PURPOSE ARE HEREBY EXCLUDED. AND DISCLAINEND TO THE EXTENT TI 
THEY EXCEED THLE WARRANT I): GRANTED HEREIN. IN NO EVENT 
QUALYITRON BE LIAGLE FOR CONSEQUENTIAL OR JNCIDE ‘TIAL DA 


No agreement extending this warranty shall be binding upon 


Qualiirgn unless in writing and signed by a duly author iy 
officer ar representative, 

TITI: 

Title ta all parts and materials that will be installed ìn 


the Airplane regardless of the manner of affixation or in 
stallation therein, shall not pass to the Customer or any 


weysens firm or corporation until the delivery of sai 


wt 
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Continu: 


Crvic LUC) l Lu ! O 1 l 01] 
PAX 
Any taxc licable to t] 511. w | | 
€ Leasing Company to the col na agen 
Where the t: ; are col] ted am ] | RR i 
agrees to Yeirburse Qual itron ul ) cipt of 
CHANGES OR i DIF ICATIO' TC 1 | SPE BIB 
| Additi nd/or deletions above the int: 
be made to the detailed work specification t fort CY( 


When such changes are made, an equitable adjustm in bot t! 
contract price and the delivery date \ l 
by both parties prior to performance ol any vor] t! 
involving the changes. 


REPRESENTAT 1¢ 


~ 


Qualitron agrees that the rep 
and Boeing Aircraft will have reasonable access 
facility and the aircraft while the w is bein 
Qualitron rcgul.tions concerning cuploy a1 [n Lit 
be observed by such representatives, Cont t wit! 
production employees will not be permit the Cu? 
represent tives will) deal only with th aut hot | T 
Qualitron Customer's representative aal wot J 
to any portion of Qualitron's facilita: hich ma 


by U.S. Gc.ernisent security 1 "ulation 
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5.10 MOM: OF PAYMENT ZPRICTNG 


Total contract pricing for the att: et reci{f{i 
to excecd $350,000 p! y api | taxes, | 
Worth, Tex pi jp Will be bas o tc l 


services at cost plus 15. and labor 3t a straigh 


time rate fo holiday: add Sundays of $14.25 per 
and materials vill be billed on a monthly basis 
due on completion of Phase J, kitchen and main di 
snd Phase IT, a11 other arcas. Materials will be 
wiih invoice and computer runs on 4350! vill be 


spection in Fort Worth. 


SKYWAY LEASING COMPANY QUALITRON AERO, INC 


nim a err ETT Tit] ii ü Y 
Date ¿ " Maii 
/ ' ` 


of $9.75 pct hour, overtin racc Qu "3d per nou! 
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MINUTES OF A SPECIAL MEETING 
OY THE BOARD OF DIRECTORS OF 
IN' IATIONAL CONDO! CORP. 
A Special Macting O: the Board 
the Corporation was held at 5:00 p.m. on Decemoc 
at the corporate offices, 200 Fairfield Road, 


New Jersey. 


The following directors were pr 


Robert L. Vesco 
Stanley Hiller, Jr. 
Malcolm E. McAlpin 
Merle Thorpe, Jr. 
Wilbert J. Snipes 
Ralph P. Dodd 
Frank G. Beatty 


constituting a quorum. 


&2nd 
Board 


of Directors 


Also attonding the invitation of 
Directors were: 

Shirley E. Bailey, Secretary of tho 

Sherwin J. Mar n of Hogan & Hartse 

Gary E. Benjamin, Controller of th 

Charlos J, Egan, Jr., General Count 

Robert L. Vesco, Chairman of the Do. 


acted as Chairman of the m ting, and 5 
Secretary of the Corporation, 'Ctod as : 
ma eo C] 

[ 4 


< 


v. 


oí 


1 


(0 
Í 


ral) 


Fio! 
field, 
the meetin 


of 


11 . 
lioartci 


ition 
l I1 
€ Di c 
it 
, 
ot u 


° 
` 
Affidavit 
246a 
gng ii ctIng 
poard of Directors Page 2 


ghe Chairman presented a Waiver of Notice signed 
by the directors and ordered it to be £ilod with the minutes 
of the necting. 


fhe Chairman called on Mr. Markman to give a report 


the status of the Tucker complaint an the swiss criminal action 


against Milton F. Meissner, Ulrich J. Strickler and the Chairm 


The Chairman then gave 4 report on his negotiations 


with the Chartcr Corporation and the estate of As Ñs DuPont re- 


lating to the corporation's investment in I.O.S. Ltd. 


The Chairman then reported to the Board regarding a plan 


for settlement of the loan by ICC In: estments Limited to I.o.S-.:; 


The Chairman next reported that Fairfield General 
Corporation, a New Jersey corporation, had bcen formed and he 
proposes that the shares of Fairfield Aviation corporation be 
transferred to rairfield General Corporation in return for 
379,831 shares of Fairfield General Corporation and that the 
shares of rairficld General Corporation be distributed to the 
stockholders of International Controls Corp. Upon motion 
duly made, seconded and unanimously carried, it was 


RESOLVED, that International Controls Corp. exchange 

all 379,831 outstanding shares of Common stock of 

fairfield Aviation Corporation for 379,831 shares cf 

Comm on stock of Fairfield General Corporation upon 

svigi nal issuance, SO that Fairfield Aviation Corporation 
vi, then be a wholly-ownes subsidiary of Fairfield 

General Corporation: which in turn will then be a 

wholly-owned subsiciarv of International controls Corp. 

and the actions of the officers of International Conti 21s 

Corp. in effecting such exchange are hereby ratified 

and approved in all respects. 
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RESOLVED, that th dividznd in ind of on 
are 4 C Stock of Pall n C ; “ 
poration fo: each ten o t d | £ A UBL s 
Stock of international Controls . a lal } 

š 

the Board oi Directors of Int nad ontro] 
O pee UN bor 23, 971, ~ EN ! yg ` 
sub: » share of C Tor 1 
Ge ! CALON J p! 1 ( 4 QJ ( 
Stoc! r #13 eld Aviation C ration as su : 
dividerd in kind for each ten outst nding shares 
of Common Stock of Interna ional Controls C "a 

RESOLVED, that holcers GEL 6 Stoc! f 

k 


Internationa] Controls Corp. Who would otherwise H 


receive fractional share intere: in Fairfield 
General Corporation (as a result owning a! J 

ae - - — £ - ^ * p y e Ë P 1 S k 0 
gate number of shares of Common . ck of Xin ! nal 


Controls Corp. not evenly divisibic by ten) shall 


paid cash in licu of such fractional 
based upon the $2.64 book value per share ol 
Common Stock of Pairficld General Corp ration 


September 30, 1974. 


RESOLVED, that Fairfield General Corpo) tion 


D, 
shall issue 379,831 shares of its Conmon Stock to 
International Controls Corp. in « .change FORA 


379 ¿831 outstanding shares of Common Stock O; 
Fairfield Aviation Corporation, 50 that Fairfíicel 


Aviation Corporation w ill thon be à wholly~ 


subsidiary of Fairfic.! General Corporation, win! 


1 
in turn will then pe à wi Ly-ovned. subsidies 


International Controls Cope abn tho action 


officers of rairficld al Corporation in Cri 
such issuance are hereby ra. fied and approv i 


all respects. 
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82nd Meeting 


poard of Directors Pat 
RESOLVED, that the ahove-ment ionta 379,8 
shares of Cormon Stock shall be validly i: 
Y 
fully paid and non-asses: ble upon receipt £l 
above-mentioned 379,831 shares of C n Sto 
Fairfield Aviation Corporat ion fr Internat 


Controls Corp. 
It was next proposed that the actions of t] 


poration in making certain contributions to tho c 


Fairfield Aviation Corporation, in leasing or pu 
tain aircraft and general air taxi service from 


Leasing Corporation, and in entering into certain 


Following a full discussion and upon motion dit 
seconded and unanimously carried, it was 


RESOLVED, that the corporation contr ibut 
the capital of Fairfield Aviation C 
$320,000 face amount 7 3/4% note of Fairficld 


as of September 30, 1970 and $444,160 of out 

advances, and the actions of the officers ol I; 
national Controls Corp. in effecting such cont 
tions to the capital of Fairfield Aviation Cor; 


tion are hereby ratified and approved in all 3 


RESOLVED, that the corporai ion agrees to L 
or purchase gen: il air taxi servi: fram. Si. 
Leasing Cory 
of $78,000 for evel services and for bÉkgyway ; 
mont to ma e alrcra(i avallaol to tla corper! 
upon request throu u April 30, 1973, Sach ps 


ťyration With à n3n3i ‘RUAL po 


AM 


to be oat es tinaceu ravto5 prevalling Ln tno in 
for the particular servile provided; and tl 
of the officers of tntern tional Controls ce 


approved in all resvects. 
pi t 


v 


with Fairfield General Corporation be approvod and ra! 


Corporation issued to International Controls Corp. 


effecting such agre nis are hereby rat ified and 
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craft fron SryvaysS 
of five years at a nthly rent : 
months of October, i EY [B p ITI 
$83,000 per ! mith during 1: ; and $47,000 I month 
thereafter through September, 3976; and that tl 
corporation agree to be respon le for the costs 
(excep! insurance) and supervision € all aspi s of 
the operations of such aircraft, including ser’ ; 
maintenance, OV rhaul, schedulin ind persi !; and 
the actions of the officers of Internati Controls 
Corp. in effecting such lease agreem it are here) 

1 all respects. 


ratified 


RESOLVED, 
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egreement with 


to which Fairfield Gene 
Feb 


period commencing E 
April 30, 197 
services 


by cfficors of 
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annual rate equal to 2% 


Yno 


gross receipts ea 
tion in any year pl 


in any calendar year in 


~ such reimbursement in 
an aggregate of $20,000 


aggregate of > 
officers of Interna 
authorized, ?mpowe 
effect such 


necessary or à 


‘wrna Y or« 
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event 1 
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nd to do 
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provisions of 5a 
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BUS] no o ITC Tyi UVPTON? 
—. CONTROLS COND AS ENGAGED 
International Controls Corp. produces t. follo! 
products " 
Actuators 
Electrical motors ; 
Relays 
Gyros 
Microwave equip ent 
Steam traps 
Profile milling 
X-Ray shielding 
Bomb and missile casings 
Commercial trailers 
Precise forgings 
Dies 
Steel transmission towers 


Aircraft arresting gear 
Government publication: 
Waste disposal syste: 


Aircraft component 


chibit 
sanati 
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Systems, Inc. 


nternational, 


š 
Portland Heavy Industries 


Internationa 


Aerospace/Forge 


Por*land, Ore. 
Connecticut 


Pennsylvania 


Texas 
Texas 


x 

Los Angeles 
4 Locations’ 
Del are 
Ireland 
London 
Vashington, 
Delaware 
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[IH'T) i T3 ONAL C( r f nS 
° ED 1 , 
Resolutions of xd OL 
x oe š 
pursuant to Section 6 2 
* *13C ti 1 Lat a 1 Soc tion 
General Corporation ww an 
-) ory T 4-})¢ und j ic 
Bylaws of the Compony, v" Ë 


: d 
members of the Bom í 


^13 . b] x95 1 ^ 
consent to the adoption 


November 13, 1970: 


RESOLVE), that 
) 


the Company of all 


Falriicià AviaLION 


RESOLVED, that 
made to 211 holder 


` e 


who arec holders 0j 


E - >=. at 4-} 
transfer books at ti 


A, 1970; 


RESOLVED, that 
full shares of Fai 
Liverxed to the hold 
thereto on Pecende) 
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RESOLVED, that 
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du 7 


rT 3 A 122 ° — y , "CT - 
ASETA Tn 1*5 = ay jet lnc A A LJ my ASSI "C 
P. O. HOX 3210 CHURCH * TREFT STATION ° NEW YORK, N. Y. 10000! 


(212) 344 01K 


sS Leonard Gordon 
5 btn Gould Climenko & Kramer 


0 Madison Averuc 


w York, New York 10017 
ar Mr. Gordon: 


th respect to Shea, Govld, Climenko and Kramer represented by your 


(17, in acting in the capacity of General Counsel for Internaticnal 
yntrols Corporation and Mr. David M. putowsky as Special Counsel] fo 


iid Corporation, we are pleased to com )ly with your reque est of April 
|, 1973 by supplying the following int formation. 


arine Midland Bank - New York in compliance with previous directives 

f either duly appo inted officers and/or e appointed counsel of Inter- 
tional Controls Corporati Lon has Saints nei and will continue to main- 
in "Stop Transfer Orders" on the following accounts: 


Account Share Bal ince 
Vesco & Co. 
200 Fairfic 31d Road 

Fairfield, New Jersey 846, 380 


Robert L. Vesc 
200 Fairfield Road 
Fairfield, New Jersey 117,963 


Robert L. Vesco 
200 Fairfield Road 
Fairfield, New Jersey 4,500 


$68,1^4 


lith regards to your second referenci this will confirm that Marin 
Mega Bank - New York whi be acting as Transtcr Ayent for Inter 


tional Controls Corpor TOT processed, issued and mailed from it 
ffice a Common Gtock Spin-OQ.k in the form ol Vairfield Gen: ral Col 
poration ones Stock at a rec of one Fair! ld Col Ç: 

share for each ten shares « * Internation |j) Controls Ci l on jl 


a11 pce Prec . of record February 17, S N 


T 
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Leonard Gordon -2- 


shares of 


Attached please find phot 
surrounding this matter 
Controls Corporation. 


Very truly yours, 
" P^ ndn F , 
P, UU agri 
D Z y TEP nA " sss S 
fe Vern NIA. "el. 
— Thomas J. Babinski 
Account Officer 


/muh 


` Enci. 


the shares covered by a « sh sett. 
fractional shares. This cash se tlen 
of $2.64 a share and totalled $5,494.4 


If any further information be necessar 


A total of 7,023 certificates’ were issued 
Fairfield General and the ba 


` ~ T 
suppĻi.c 


A 


Yt 


ance of 2,081 constitu 


made to holders of 
was made on a basis 
of all pertinent directives 
d by Intornati 1 


please contact me. 


Affidavit 


Exhibit | 


Affidavit ` AYtt OET -f 
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ot 


Mr. Filmer A Sticco, 
Internation:s Controls 
200 FairfiC OAC 
Fairfield, 


REFERENCE: Bo sing 707, Nl1lBV 


rn "us 
Sciccos: 


Your attention is called to the failure of IC 
pay the monthly ins té :1monts of rent due fox the mont! 
February and March, 1973, cach in the amount of $47,00¢ 
under th? Lease batween uS dated Octobe 197: un 
respect to the above aircraft. 


Demand is hereby made for immediate 
rental, together with -aterest thereon from 
rtil payment. 


[£n addition, you arc also reminded o£ IcC's 
:0 pay to Quolitron Aero, Inc. the sun of $72,562 fo 
cenanee end repair: “^ the above a} -craft mode al 
direction and for sa Qualitron Aero, Inc. has 
Qualitron Aero, Ti has advised us that they are 
A Possossory Lien against the aircraft in this am 
as you know, is in violation of the terms of our 


1 


' 


Finally, your attention 15 called to the 
saying into the Aircraft Use Kscrow Account the 
.00 by reason of the use of the aireraft for 
fifty-iive minutes in January and February, 


As other charges and rental payments have 
3 - 1 1 
the Lease, Wwe trust that the failure 
is an oversight anc thai 


vrank G, Boutty 
.- ` 


b P 


` 
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uy ^ $.95210/0J ¿akata 


git E e? i REY e nmr (201)? 118 
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Mr. Elmer ^. Sticco, Prosiden: 
(nternational Controls Corp. 


200 Faire eld Road 
fairfielr, Now Jersey 07 006 
RRPERENCE: Boeing 707, Ml! nV 


Doar Hr. Seo cots 


that despite repeated demands, ICC he: fa 


şr z 4 n < ns > + - " a ^ 
rendered by Qualitron vO ECC in the aroun 
altexations and improverents made to the anx 


TOCH direction and that until such 
Aero, Inc. wil 1 not release possession of 
permi.t it to be test flown. In al dition to 
we arc also advised of ICC's failure to pay 
by Qualitron for repairs and majnthenence OF 
in the amount of $72,562. Me failure of 

bills and Qualitron's assertion of a licen, 


the above aircraft duti d October L, 1971, 
tho value of the aircraft and the 1 
held by Pan Aweriean World Airways, Inc. OI 
Necdiess to say, We musk again insist that 
above bills be made forthwith. 


yn line with your x“ quest effort 
us to sell or lease tne aiYxcraft 50 that i 
sold or leas Qd, you may po reliev L OTT any 


under the beac. Je currently a` a nwwIe 


to promote the sale of the aircrau;:! (n3)]c 
pos: ssion of Ovalitron Aevo, lor 


not permit test flights and doxonsbtrabion 


As we fear that the most viable o3 
which we have will b» lost wnlezs Lho plai 
Now York City Or Washington, De Ce * : 


JU 


camming Weer iox a de ongtre tion Flight wi 


As you know, we are advised by Qualitro! 


only violates the hease Acqreensm bolvyeen VWs 


which you have been advises; but unfortunate 


‘Corporation shall psy the above suai to Qua Li 


ccs 


570 Wroad 3i 


m T Des, i — 
í KE Te "Ps fia. 
A AKE AENA M ae 
LU a " gus 
[20 $5 T a |: b d 
< š k i3 A ve Le n 
i. Li H rz "2 "n 
A? 263a 
Affidavit 
no. Elner ciicco, Presidon! March 9, i! 
pnternat ] iro] Co! M 2 
for you count and, of course, hold Icc liah? or Said 
sums toc: jiàtn ante t thereon. n the event £ , 
r easy Corpo on m3 such paymani es to Oral. on E 
Ines, a1 bo doing so, of course, In order to minii 
any dame Lt may 1t3 tal sustain by on of 
ICC'5 failuzo to pay ho ebovo bills and to oth 1152 co 
with the 3 1 ts o£ the Lease. 
vic ust that ICC will make the above payment 
forthwith so that it will not bo necessary for osywey 
Leasing Corpo clo to do so. | 
In the event that TCC doos not pay Qualitron Aaxro, 
Inc. the amounc owing on the above bills on Ox Ð ore t? 
same nre paid by Skyways Leasing Coro ration, rcuuest is 
hereby made for ICC to have i aircraft delivorod to New 
Now Jersey or other de: ated points at such tame as Qua 
ac iis sum ind releases § 2 | thet the aireralht 
f | ! O - tr yry y $4 <? — a e » 
avi Li O Q2 | on DY pro Ç V PU ere [ à 
So that we may plan accordingly, we would apprecia 
hearing fron, you by return mail. 


SKYWAY > LMASTING CORPORA i 
$ ^ 
UN nt 12:734 

Cy V V fh Jato š 1 

Joey HM. € | 

Preside! 
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C 1 [I ` “ 
March 21, 19/2 
c1 yways T ane it t Co n yT atio Y 
167 Pairfiela H ü 
l'ai ie d, Ney f 4 Y fawn ' 
. 
T We. Tol sed 
Attention: Air. Oo“ ey 
^ 
Dear Sirs: 
| have he Y ad risit 1 Hoo f? 10% N 1] j 
" ` fly nit to Bei "E is 1, V 
sent of Internation ; ( , 
necotiatinz with yi you ! ! 
violation of the ter 
1 i TAXE 1- yr Y ' 
Reference is mac you know, Inte 
'ontrols Corp. n: forced a dell ' 
š ni nic . (C 
ynatters rcicrred to in those le ' l into : 
Judement with the |! PLOY ri i 


. of a new Board of Directors ar à 5pe 


4! r 3 DT ry) ` 
appointment by the coure O j 
sate } ` 1 r ` ' r' m "ft !! 
exnect these to be appo uted in thc next day oz two tx \ ea 
à ' : = ALONE. CN 
able to determune^* other the pay torred to in your Marci Ç, i 
: r ` e , T fihom 1 yantly 
letters are in fact ouc, and we ce of them promptly. 
" i ^ E WM ae ves | TET ARATI 
Reference is also maue to your letter o March 12, 1972. We do not et 
' IRCE TER, YA T t the i Let ' 
that there hos been æy default. Particularly in view of the inte ) 
Ë. e ehanaf 1 - fo celai rar Vt. 


1 . ` 
to you, we do not believe you ave any basis w 


Very truly yours, 
A 


INTERNATIONAL CO UTROLS CORP. i 
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AN AG N E ba O A W 7 
INTE] ATION CON TROJ ( Z 
AND 
ALWYN J.. EISEM AUXHR 


PATENN dec k ; lLetwoon Alwyn I J ' - Wy 
AGRE kika 4 entered into b tween ALwyn 1. J cnh uc s & 44581 
6f. . 1 & o^ + Hyrat T ns z 4072 
r") and Inici Controls Corp. ("ICC ) dali March 7, 19735. 
" 
1 IPAC m N " = " 3 1 1 3 - ` ` 
WHEREAS Eis er has prev sly becn c! ayea by ICC as il 
) 
^ , i 1 ae t A iQ Tu, " 
rector ( £sVla on n C tanl ia € ,; Ct Boci (Uf Mrena t (tl "3 * 
my) ¢ A ta] - 1f ^ f e 1 
afi") for appro: ely sixteen (16) months; arí 
? 
iy Yi YT A Š "r` ie pedi f ¿vale ^ 1 e m... P r. S f Wie (3133 1 
WHEREAS ICC is cesirous Oi obtaining the services oi Eisenhauer d 
^91 í ' k ` " ^ r r - r í tad t. + 
l r flight c personnel of the Aircraft lor certain flights to be 


1135 pps ç ^ a 1? Wi ier A TI was E Rd — 
rection of ICC and Eiscnha desires to provide his scrvis 


! : r wmetrnda fi n . , 
nd those of the required 1hignt crew pees 


Eisenhauer agrees to fly the Aircraft at ICC's request and to provide 


1. 
he requisite FAA qu: lified flight crew personnel for all flights of the Aircral 


mhich ICC deems necessary while the Aircraft is leased and under the control 


;| will use its best efforts to schedule such fligit. i 


f ICC. ICC agrees that il 


imes mutually convenient to Eisenhauer, taking into account actual prior com- 


2 


nitments Eiscnhaucr may have. 


9. ICC will compensate Eisenhauer and the flight personne! on t 


scale 10r cach uay cus ina which ing Airceshk 1o LOW CF. | Jor 


lowing j: ^ diem 


pius reasonable documented out-of-pocket expenses: 


$250. 00 
$100. 00 
£100. 00 
$100. 00 


Eisenhaucr 
First Oiicor 
Flight Enginecr 


Plight Atiendaut(s) 
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Such paynw ty will be made} iter tha Ci t 
cach flight. 
3. Eis r further agrees to L fol 
(a) Wit , (10) ( y t t t t] ^ 
eis wil ule 1 
owncd invi | { t ant 
. 
the 1 LO ( ol rel i 10 
(b) Xisenhauer agrees to u ts le 
ICC's expense, all inventory t: n l 
American World Airw: vs, Inc., t 
the Agreement between P T. 
i- dated September 15, 1971. 
(c) Upon termination of this Agri Eisenh: 
to ICC the credit cards listed in a LH r 
1973, a copy of which is attached heret 
4. ICC further agrees to the following: 
(a) To pay to Eisenhauer and the flight crew pi 
pay in amounts heretofore agrced upon by the 
Directors, )css (i) all advanc: rom ICC w 


been accounted for, and (ii) $5 


pay of Eisenhauer pene 


Bisenhaucr for alle “pel 


date of termination o: fu 


Affidavit 
dus 269a 
-—— ICC will make rc nable cash advance to J enhaucr 
` 
for í flight x ted, an h [advan 1) be 
accounted for an ] vit 1 e (3) days cf t] 
termiration of : 
I 
(c) ICC, at its í Y :'1] pro cic 
Ce. ut A4 ill [ rav ident 1 
` 1 1 » 
acciac! L C€ Q1 L 1I ? e er 
on Hiscnhauer and the flight Ç ( l which was 
in force on Februar) 15, 1 

5. This 4 en contains tho entire Ci n the pari 
and may not be chai cd terminate ally. 

6. This Agreement shall be construed à! nforc ordance with 
the laws of the State of New York. 

7. This Agreement and Eisenhauer's rig! herc ler may not be 
assigned by pisennauer, This Agreement chal} enure to the be; fit of and 
binding upon ICC, its succes sors and assigns, 

0, Either pariy shall have the right to teryminete this Ayreeme { upon 
ten (10) days written noti ntent to do so, four Á ) mi r date of si 
this Agree! ent. 

. 4 r `. ha ° m ` nga E 1 
In wilae»6 Wheress, I ser, rau l and ICE havc duly octo this Say p“ 
ment on the day and yeer first above written. 
INTERNATIONAL CONTROLS Ct 
1 Eu 
se». J^ 
By: pe ete MAA. unde op 
Mimer À.1ccc pu 
// he Mal .. 
/( z rd } 
\ ` / / 
a“ plu £ * 
c r. “ail b 
gms 7 
^ —— 
, Ba ml 
diem nm arm num Ft mt -o —nrr am - 
hs MNP 
3 3 š 
" : \ 
“ 
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rch 7, 1973 


International Controls Corp. " 


200 yairficld noad 
yairfic 


M 


d, New Jersey 


07006 


Att: Mr. Frank G, Beatty 


The following List of credit cards are 


707: 


Gulf O11 Credit Card 
j 


Humble O11 


=- # 44683-41082-0417 


Humble O11 International = Carnet # Ni 


-Shell International 


Texaco 


Shell 


= # CCNO 128 36 
gwo cards, 


e # 10-62-56 25-4 


=i 652-509-6832 


Ae De Eiseni 


Expi ration dato 
12/73 


271a 
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ALWYN L. Loe 
32 Lakewood Drive 
Denvillc, No Jersey 


07834 


I 
May 3 , 19 7 3 
^ a 
DN. 
# AS Á 
. y e ^7 ) 
Jerala Lanzotti, Esc. . 4 Gy On’ 
Securities and Exchange Cor ission S y s 


26 Federal Plaza E v 


Now York City, Now York 10006 KOs 
^p» 
` À T 
Dear Mr. Lanzotti: ° 
' ' 
you have requested that I set forth specific informatio! 
with respct ck to the flights on which I was Aircxa£t Cc iac 
commencing with the period March 17, 1973 to Gate. Set for 
below in tebdular form 15 the information requested by you al 
prepared by ne to the best of my recollection. 
DATE ore S POINT O. DEPARTURE 
(By Whom Paid) AND ARRIVAL 
3/17/73 707-Skyways Ft. Worth - Nassau,cahanas 
3/18/73 707-Skyways Nassau - Rabat, Mor. 
3/19/73 707-Shkyways Rabat-Agadar, Mor. ~ Marran i 
Rabat, Hor. 
3/20/73 707-Skyways Rabat, Mor - "unis, Tun. 


Tunis ~ 


3/21/73 


707-Skyways 


3/22/73 707-8! oy vays Casablanca-Rock Sound, i 
Rock 5ound-Nao l; 
3/30/73 G-2-Connex Moxxistown, Meu la: NT 


4/1/73 
4/2/73 


4/3/73 


G- 


PN sem 
A-nCl 


(Leblanc) 


G-2-bCD 
(Leblanc) 


h MEER TTE g ' . 
Nassau PL SILT VO Z oN ake a NEA 


Allentown, Pa.-WHonoeW: 


r «3 us C n 9 Ts - š ` 
Nassau-Santa Donzn0,OGo0 RS 


Caracas, 


Nassau-Car 


acan Venoz 


y 
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4/1/13  G-2-BCD5 Nassau-Tetersboro, N.J. 
a 
4/19/73 G-2-BCB Tetersboro, N.J. - Nassau, R he 


4/22/73 G-2-BCB Nassau-Tot.N.J.-Na: u, Bah. 


A e = A Sn os ow ms ry 31 
4/23/73 37471 Ci Nassau-Tct. Neue 
y 4 s 
(Leblanc 
` 134 "m 1 P - 1 e ~ A ' i] " 
Crew Geacheaded to hi au on Connc s Sa ] í 
^ SA " v $13,175 5 > =< = r 4 1 ! 
4/24/71 ) 707- TA ays ASS c ( c fi ]t it i 1 
Na GG UA HET ncioli, n 
, / 5 r. /° WHI Chang " CTS wa cab dx gr (NUN 
4/25/13 107-SkywayS Assuncion-Buenos Aires. 


. 


" d ^^ ( nae ` “ ` ` REAS ey) E } } 
4/2 (/ 73 707 ay Vy J Duomn » fhe ( AOS lC il; 


vids Rep 07. 6) t , i D ^ { | : 
4 / 20/ 73 ' UN be o: yway > / sui i Ya, ctl ] í 
( | 
- 77" € ! [2 f ` 
c /5 1/9 co Pd AS Ww ' 27 ' * 
5/2/13 707-Skyways l. I :O-D1) « š 
( Y. ' ` 
well ‘ m i 
4 4 4 r 
in. axe \ yd 4 ee oF f TL ) í V L 
G 601 1 th ( N ]74 ( t! ' ! 
i 
í ` H j 
) ( dl ) " MANCI l id i t } « 
. f 1 
| Q nor à |vays awara or d Y ç ( ; 
‘ \ A V F ( ( A Of ( 1 ( (*{ | IN ! 
i j 
' ae | r | ’ j 
í l atdi Y i ) 4 i (V CU " i red d l 2 Y. 
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ALWYN 1. EISENUAUE! 
32 Lakewood Drive 


Jerald Lanzotti 


e o To 


Securities 


26 Kod PI 
c ecCvokh ¿L & LG. 


New York Cit 


3/21/73 


3/22/73 


3/30/73 


4/1/73 


p. Ë. ' .* yr z 
TANA iD Wa An yt ei ry AT ^ 
Denvil ; RCW Je ,Cy d 
`y: - l 10 
ai 2 t5 p / 
$t 
LL, LSC. 
" ` 
li ext Ci LS m 
2d 
Wale TO 
3 LOCK L. UO 
` Ea 
b v 
our request I| 1 | to suppl I | 
i ; 
3 107 E te , ! ! 
^ d£ J. L 
o ilow on i jd: cr the 
lat os C V ) ( 
m = 
"A A kl i - 
1 
|t ore Liven LO ; ( 
< 
JOEL M, GT M 
1 o P r 1 1 
Jo« a. Bee =" iV, ( á 
t1 ) 1 
INOT 1 ° " 
1 : ( ( 
Clay, ot. y AE 


r` 1 Y* T 
Ui i " y í O, , , 
G2 jÍ ) 


< Y 5 v ` , ) > 
G1 I 
> 
, * 
( T 
y «1l í 
Jb Ks 
` 
n 
y, A! 
lil ° v CO 
‘ N (^ " 
* ` am 
i5. 5 P 
e 1 
^ ; ) 
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Date 


4/1/73 


4/1/73 


4/7/73 


4/19/73 


4/22/73 


`y 1 
INO p H «Y 
to A 
141 w. ` E a sa 11 
Nick Ei ju e 
T to ! 
Left au, no 
A 1 
up ¿ 
e , 
I ^ } a , 
G un! p 
J ` 
Venez. 
q un n M1 i 
Car r . ti " 
^& p ` H , 

M ) 
San Jo >” O... a. ias s 
and ui ) 

f. x Y7 
Mi o. Q e v4 
to hi ^ : 


Vesco ch l 

and p ts ¢ j 
Vesco children | 

E pl y ( A N 
Mrs. V ( ( l 


) 
Vesc }* 
Csco, ° 
lac 1 
Vo: r` , , 
One « 1 ) { 
nr 1 t 
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Date 


oe 


5/2/73 


On April 
ar S! 
mander of 
instructions 


President 


C Ori: 


Mr. LeBlene 
and would ii 


1 


Costa Rica. 
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Passengers 
ASSET rs 
2 


Vesco, Mr 


t4 


wis 


í 
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. 


Mr. Raiph C. Hocker 
sssociute Dircctor 
"Division of Corporation Tinance 
Securities end Exch Commis: 


^. pr 
oc? L 


20549 
Hocker: 


eppreciateg 
ui Line SEC st 
Internation 
propo i 
With 

fold consider 

ol the staff, 

tion and*propo 


^ princi 


an opt 
DC TEES) 
ee 


Affidavit 


to deliy 
schedul: cd 
time a: 


ary 


J ` 
ing 
RMJ 


( 


a 
Affidavit 280a 
) 3 
api ( Hocks 3 ! 
ta 521 Y pf eld si ld 1; ' xd 
out) 1 moe te Le 
e oO} f I l ) 
TA of ' ar | 4 ( raf , I 
Y "4 ) ] ‘ - P 
Y MET ) x 
tal ) I { t ons 
i l P3 ( 
[| ' 1 
oh { « 6Cccunrit 
it " 
Ve have also been asked to advise you t 1 
t n1 i di wr } ia 2 t) . ' 
for ! Wer JL, 1970) } h 1 ] 
may be r uired to di: 
! ° $ $ 4 : 
LUN you j pir Lu ( ] 
^j ` 
y 1 t à 
pits ^ / 
ko l 
edi 
hir Solomon Yi Qux 
}-1 Skan ey n 
bya Allan 6. osto 
Mi Robert M. La 1 
Hr Lhlo | ] Dol l 


e 
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(TAM) 
EXTRACT FROM TUNI 2, 1972 ROALD urper ime 
Tic Chairiaan anuoun that the purpo Of the 


was lo consider a Proposed agreement whereby the Corpor 


would sell its stock interests in Int^rnational Bancorp 


Ln: 


("IBL") and Value Capital Limited ("VeL") and certain pro 


notes of VCL, Kilimorey Investments Limited ("Kilmorey"), H 


Financial Services Ltd. ("Hemispheres"), and TCC Investm 


mited ("IIL"). . The Chairman reported that an earlier propo 


to sell such assets to Fairfield General Coi sration had b 


abandoned, and thet under the current proposal the assets 


be sol to Clobal Financial Linitoa ("Global Financial"), a 


Bahamian company. The Chairman reported that Mr. G. Bradford 


Cook, General Counsel of the Securities and Exchange Commis 


had been informed of the earlier proposal and of the pending 


posal. 


The Chairman distributed to cach member of tho 


Board a copy of the 2roposed agreement and summarized for 
£) L 


the poaxd the provisions of the proposed .greemant. The part 


cular assets to be sold arc (i) 1,760,767 shares of LU. (41) 


2,360,767 sharcs of VCL, (iii) a $935,190 promissory not 


VCL, (iv) a $300,000 promissory note of Kilmorey, (v) a 


$412,048 promissory note Of Hemispheres, and vi) a $225 
y ' a L a 


promissory note of IIL. 
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py 


] sub llary of Global Holdings Limited ("G) ! 
a pahamian: company, all of thc ck of h 
uu P. LeBlanc. The Chair n reported t 


ho | advised iat Hr. LeBlanc had, on June 1, 1972, tendo 
to I.0.5., Lid. ("IOS") his resignation as an officer and 
director of t! company, and that Mr. LeBlanc is arranging 
to sell his stock interest in Kilmorey. 

At. 3 noted that, tà proj ed agreement, 
the fcrcgoing assets would be sold for five unsecured pro- 
missor, notes of Global Financial (guaranteed by Global 


Holdings) agaroeg 


one to 


the carlier sil 


according to th 


Corporation of 


five ycars; that 


$1.7 million in 


ating $7,350,000, vith due dates varying fron 


Giobal Financial would assume the x 


the 


Corporation; and 


d tra ction, considered in conjunction wit 
of IOS sto holdings to Kilrmoi , Would, 
auditors, result in a deferred uzin to the 


addition to thc $3.6 
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those of its employees end dixectors presently serving o 


officers or directors of IBL, /Ch, or their subsidilaried 


, 
would be available to Clobal pinanci fox a roasonabl H 


of time, but the Corporation's obkigation to o so would 


provisions providing for reimbursement to the Co: poration by 


Global Financial of the salaries and expenses of the Corcora- 
tion's personnel performing the foregoing services, as woll 


as the related indemnification provisions. 


The Chairman and other directors noted that on 
of the major reasons for the sale of these assets was th 
attitudo of the Securities and Exchange Commission with re- 
Spect. to these assets being held by the Corporation or 
affiliates such as Fairfield General Corporation. Also 
explained was the fact that the Securities and Exchange Comani: 
sion's investigation had and would prevent the Corporatioa 


from developing these holdings end even t 


of the Corp.ration to their fullest extent so long as the 


Corporation or its affiliates retained any interest 


in properties derived from its 105 involvements. 


Affidavit 285a 
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Notice of Motion to D1 ss of Defenda Jes acy 
7 7 £ í“ 
In dated Jur 15, 1973, with antr ( 
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UNITED STATES DISTRICT COURT 


SOUTHE ISTRICT OF NEW YORK 
INTERNATIONAL CONTROLS CORP., Index No. 
/3 Civ. 2518 ES) 
Plaintiff, 
OTICE OI TION TO 
lI 
-against- IPLAI ^ 
: O à | , . 
BOnrnT I VESCO + 
OBERT L. VESCC , ev al, 
Jefendants. 
| - 
E qudd DERMEM ——erh gr QE DII EPI IREEAP SP ApUD diy ti NOR 
! 
TO: SHEA, GOULD, CLIMENKO & KRAMDR, ESQS. 
Attorneys for Plaintiff 


330 adison Avenue 
New York, New York 10. 7 


PLEASE TAKE NOTICE that on Monday, June 18, 1973 at 

2:00 P.M., or as soon thereafter as counsel may be heard 

will appear specially before the Hon. Charles Stewart, United 

States District Court, at Room 2602, United States Courthouse, 

Foley Square, New York, New York for the sole purpose of 

| seeking the dismissal of the within complaint and all proceedinas 
herein as to the named defendant, Vesco & Co., Inc. (erroneously 


"x 


lesignated in the complaint as "Vesco & Co."), on the follovina 
l. Lack of subject matter jurisdiction. 
2. Lack of jurisdiction over the person of Vesc 

& Co., Inc. 


3. Insufficiency of process as to Ve 


e^ 
( 


The within motion will be based upon the papers and 
L^ 


5 


| pleadings on le in this Court and cause, the affidavi 


ani 


| submitted herewith. 
| The within applicatio 


of the relief 


nnexed and i Ltted herewith and 


the 


memorandum of 


is made solely for 


ought hereinabove and is 


court or a submission to the general jurisdiction o 


HANNOCH, 


* 


Ç 


1 AUy 
aw 


the 


neither intended 


hereto 


pu 


this 


WEISMAN, STERN 
, 


& BESSER 


I Attorneys for Vesco & Co., 
pDated: June 15, 1973 (Named in the Complaint as 
Vesco & Co.) 
ë } 
i m ud 


— LAURENCE B. ORLOFF ~ 


A Member of the Firm 


744 Broad Street 
Newark, New Jersey 


(201) 


621-8800 


07 


1 
a 


to 


T 
i 


02 


Y 
i 


Y 
H 


E 


C 


nor should it be deemed to be a general appearance before the 


e 


court. 


| 
| 
| 


| sco & Company, Inc. was to put an upper limit on the value of 


lt. Vesco's ICC holdings for estate tax purposes a 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


I 
| 
— He m me a ae e e m e ee a e x | 
INTERNATIONAL CONTROLS CORP., š | 
Index # | 

Plaintiff, : Ta Civ... 2518 (CES) 
| 
| 
-against- . 3 AFFIDAVIT IN SUPPORT OF MOTION | 
TO DISMISS COMPLAINT FOR LACK | 
ROBERT L. VESCO, et al, : .—...0F JURISDICTION, ETC. 
Defendants. : | 

E EEN ERAN ESER SO HEU et ae x 


STATE OF NEW JERSEY) 
«SS: 

COUNTY OF ESSEX ) 
MILTON H. STERN, of full age, being duly sworn, states: | 


Ls * am a member of the firm of Hannoch, Weisman, 


Stern & Besser, Esqs., Newark, New Jersey. Our firm has served 
as counsel for Vesco & Company, Inc., a Delaware corporation. 
2. Vesco & Company, Inc. was formed on July 12, 1972, 


to implement an estate planning technique which had been formulate 


d 


| 

| 

| 

| 
as early as 1968 by my firm along with Lybrand Ross Brothers & | 
| 

“cntgomery, Accountants. Following certain tax rulings received | 
| 
\pril 26, 1972 and July 21, 1972, Mr. Vesco, between July 21, 1972, 


ind year end, exchanged 800,000 shares of ICC Common Stock owned 


iy him for, in part, $2,513,000.00 in par value preferred stock 
f Vesco & Company, Inc. The par value preferred stock issued to | 
r. Vesco was commensurate with the fair market value of the ICC 
tock exchanged therefor appraised by an investment banker. The 


irpose and effect of the transfer of Mr. Vesco's stock to 


Ll 


$ Oo 
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of the preferred stock (i.e. the appraised fair market value 
ICC stock at the date of the exchange), thus permitting any 
future appreciation of such stock to inure to the benefit of 
non-voting common shareholders. 

3. Thus, the basic activity of Vesco & Company, I! 
consists of its ownership of the stock in ICC. As of the dat 
hereof, the record holdings of the stock of Vesco & Company, 
are as fcllows: Robert L. Vesco owns 2,513 shares of the 
$1,000.00 par value preferred stock; the 48 shares of Class ] 
Voting Common Stock are owned by Patricia J. Vesco as Custodi 
for Daniel Vesco, Anthony D. Vesco, Daun L. Vesco, and Robert 
Vesco, with one-fourth of said shares being held for each chi 
Similarly, Patricia J. Vesco as Custodian for each of the 
above-named children owns 20,000 shares of Class B Non-Votinc 
Common Stock with one-fourth the said amount for each child. 

4. It is not nov nor has it ever been licensed 
or authorized to do business in the State of New York; it 
does not now nor has it ever done business in the State of 
New York; and it does not have nor has it ever had any office 
in the State of New York. 

5. Upon information and belief, Vesco & Company, J 


was served in this matter only by service upon the registered 


agent of the corporation in Delaware. Although plaintiff's 


nc 
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attorneys knew that we were counsel 
received no notice whatsoever of any 


restraining order 


Sworn and Subscribed to 
before me this 12th day 


of June, 1973. 


— ee —— t °“ Ea 


ANNA WHITE 
NOTARY PUBLIC OF H, J, 
My Commission Expires Nov. 18, 1974 


to Vesco & Company, Inc., we 


application for a temporary 


MMOONATTONAT, CONT B 
INTERNALIONAL CONTROLS COIF e; 


-against- 


ROBERT L. VESCO, et al, 


-en — m n ue - -....... ppp a 


Index No. 
13 Civ. 2518 (CES) 


o NOTICE OF MOTION TO DISMISS 
OMPLAINT FOR LACK OF JURIS- 
DICTION, ETC. 
Š HANNOCH, WEISMAN, STERN & BESSER 
«e Attorneys for Defendant, 
5 Vesco & Co., Inc. 
> 744 Broad Street 
H Newark, New Jersey 07102 
(201) 621-8800 


Brief in Support of Motion to Dismiss 


(303a - 317a) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK. 
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Brief In Support of Motion To Dismiss 
{Emphasis Ours Unless Otherwise Noted] 


Introductory Statement 


On or about June 7, 1973, a complaint was 
filed by International Controls Corp. (ICC) against 
Robert L. Vesco and a number of others. The complaint 
purports to allege violations of the Federal Securities 
Laws and other common law wrongs, related in the main to 
two subjects: (a) transactions by those designated as 
"Vesco andhis group" and certain named aiders and abettors 
regarding assets and funds of I.0.S. and other related 
companies, and (b) transactions by some of the same 
persons involving a Boeing 707 jet planc. 

Vesco & Co., Inc. (erroneously referred to in 


the complaint as Vesco & Co.) is named as a defendant in 


the caption of this action and is "identified" in 


Paragraph 5(r) of the Complaint in the recital of dramatis 


personnae. It is not mentioned thereafter, it is specifically 


excepted by obviously deliberate omission from those charged 
vith violation of the Federal Securities Laws - the specific 
basis alleged for this Court's jurisdiction - and no other 
charges are directed to it by name or, as we read the 


complaint, even by implication. 


Fas 


m 


Legal Memorandur 


306a 
Upon this document, then (and sup] ci: 
affidavits, which likewise contain no chai ; inst 
Vesco & Co., Inc.), the plainti appeared befor thi 


Court on an ex parte basis on June 7 or 


any notice to Vesco & Co., Inc. or its att 


(altho their counsel well knew that we were their 


attorneys) and in flagrant violation of F.R.C.P. 65(b), and 
secured a temporary restraining order directed to Ve 


& Co., Inc. containing arquably broad restraints again 


"use", "disposition", "encumbrance", or the like, of 
not only its primary asset - stock of ICC - but "any 


other assets". 
The order to show cause containing these 
restraints likewise appeared to set a return day of Ju 


13, 1973 at 2:00 P.M. for a hearing as to fur ther 


injunctive relief directed against, inter alia, Vosco 
: * 
Co., Inc. 


Vesco & Co., Inc. is a Delaware corporation. It 


fr 


was formed almost a year ago in connection with certain 


- NP EDDIE ls . p * . . . " 
* fhe order is either defective or misleading in that it 
directs only that Fairfield General and Skyways - and no 
other defendants - show cause on June 13 but seeks injunct , 


, J ; v 
relief against others, including Vesco & Co., Inc. In vi 
of our position, however, with respect to jurisdiction, the 
issue is presently of importance only insofar it d l 


that the Court clearly should not under any circumstances be 
proceeding at this point on any substantive basis with respci 
to Vesco & Co., Inc. 


pU. š 
Legal Memorandum 
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4 
— 
- 

P. 

i 

-— 

2 
~ 
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estate planning for the Vesco family. 
licensed to do business nor does it transact business 

nor have any offices in New YQrk. We are informod that 
it was served in Delaware on Monday, June 11, 1973; we 


as its attorneys first received a set of the plaintiff's 


Vesco & Co., Inc. now moves tc dismiss the 
complaint (and hence the order to show cause and 
restraints) for lack of jurisdiction and insufficiency of 
process. We appear here today for that purpose and that 
purpose only; we respectfully protest and contest the 
authority of this Court to act against Vesco & Cc., Inc. 


on the papers before it. 


Stat nt of >t 

On or about June 7, 1973 la t c 
filed a cc plaint là ; t obert I , > ar 
number of other individuals and c rations. , f 
th 1 defendants is t movant Db Co. nc. 
The complaint a: nerally alleges that ert Vescc 
and defendant: LeBlanc, Meissner, rickler, reze, 
Beatty, Clay, Snipes, Weymar, Straub, L; id, 
Eisenhauer, Phillipe, Bailey, Grad IOS, Bah š 
Commonwealth Bank, International n Corp., Value ipi : 
Kilmorey Investments, Butler's Bar Bank e, 
Fairfield General, Fairfield Aviat r 
(defendants Vesco, LeBlanc, Heissn , Strickler, C š 
Beatty, Clay, Dodd, Grady and Bail ire refi cd tc 
"Vesco and his group") did by. mean f Interstat. 
and the facilities of National Sec: ities ( nges 
fraud plaintiff and its stockhola in violation of the 
Securities Exchange Act of 1934 (1 e9.. S 78aa). Th 
purpose of the alleged fraud was t nable di ndant "Vesce 
and his group" to use the a ts of I and i bsidiai 
to obtain f r themselves c mtrol o IOS, The sol 
for federal jurisdiction rosts on LS alle«q: Olation 
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way in the alleqed scheme. 

Vesco & Co., Inc. is incorporated in the tate 
of Delaware. Its assets consist almost entirely of stock 
of ICC. Vesco & Co., Inc. does not conduct any business 
and does not have any contacts with the State of New York. 

The summons and complaint filed in this a tion 


were apparently served on Vesco & Co., Inc. at the offico 


of their registered agent in | laware. 


Legal Memorandum 


I - THE COMPLAINT SHOULD BE DISMISSED AS TO 


VESCO & CO., INC. FOR LACK OF SUBJECT MATI 
JURISDICTION AND FOR LACK OF PERSONAL JURI 


Plaintiffs assert federal covrt 


over the cause of action against Vesco & CO., 


upon S 27 of the Securities Exchange Act of 1 


(15 U.S.C. $ 78aa) and the principles f pend 


h 


jurisdiction. 


A reading of the complaint reveals that 


plaintiff has alleged in effect that "Vesco 


have committed acts in violation of Rule 10b- 


they have committed other acts which may fall 


) 


pendent jurisdiction of the federal court.  llow 


nowhere in the complaint is it alleged that V 


Ct 


O & 


Inc. commit ed any act that could even be remotely 


connected with a violation of the Securities 


no allegations whatsoever are asserted against 


Inc. and its name only appears in the caption 
and in the description paragraph 5(r). When 
facts alleged, there can be no jurisdiction. 


Paragraph 6 of the complaint sets 


of 


the 


out 


allegations that Rule 10b-5 was violated - thi 


Vesco 


tł ie 


re a 


Oe, 


Legal Memorandum T 
Lid 
necessary to establish federal question jurisdiction. 


(Paragraphs 8 through 65 of the complaint set out 
specific acts that comprised the scheme complained of 
in Paragraph 6). Paragraph 7 lists the defendants who 
took part in the alleged violation of the Securities 
Laws complained of in Paragraph 6 and the remainder of 
the complaint. Specifically excluded from this list is 
Vesco & Co., Inc. No violation of the Securities Act 
of 1934 is asserted against it. By this exclusion, 

ICC has admitted it has no basis for any action against 
Vesco & Co., Inc. based on the Securities Act of 193: 
It cannot be said that the acts of fraud (the basis of 

a 10b-5 lawsuit) committed by Vesco & Co., Inc. are to 

be implied from the allegations of the complaint. Federa 
Rule C.P. 9(b) requires that "all averments of fraud or 
mistake, the circumstances constituting fraud or mistake 
shall be stated with particularity.” 

There being no claim ‘ased on federal law 
asserted against Vesco & Co., Inc., the complaint should 
be dismissed for lack of jurisdiction. 

Neither can ICC assert that any possible but 


unstated claims against Vesco & Co., Inc. are within thi 


jurisdiction of this court due to its pendent jurisdiction. 


Legal Memorandum 312 
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^ It is a well settled policy that "the doctrine of 
pendent jurisdiction may be invoked only where the 


Claim based upon a substantial federal question is 


: made against the same defendants with respect to 
whom non-federal claims are asserted." Rosenthal, Inc. 
y. Aetna Casualty & Surety Company, 259 F. Supp. 624, 
630 (8.D.N.Y. 1966). Soo also, Wojtas v. Village of 
Niles, 334 F. 2d 797 (7th Cir. 1964), cert. denied, 379 
U.S. 964 (1965); New Orleans Public Belt R.R. v. Wallas, 
a 1732 F. 2d 145 (Sth Cir. 1949). Lawes v. Nutter, 292 F. 
Supp. 890 (S.D. Texas 1968); lHa. er v. Newton Creek Towing 
$ 
Company, 190 F. Supp. 933 (S.D.N.Y. 1961). “he federal 
question necessary to invoke pendent jurisdiction must 
appear in the plaintiff's statement of its claim. Rosenthal, 
supra. at 628; see cases cited therein. It is clear from 
reading the complaint that no violation of the Securities 
Act of 1934 is asserted against Vesco & Co., Inc. As 
previously discussed, it is specifically excluded by ICC in 
^ its complaint from the alleged federal law violation. Absent 
$ 
# a qualifying federal question claim against defendant, there 
š ^ is nothing to which other claims may pen Rosenthal, supra, 


Weiss v. Sunasco, Inc., 295 F, Supp. 824 (S.D.N.Y. 1969); 


Legal Memorandum i 
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see also, Letmate v. Baltimore and Ohio R.R., 311 FP. 


Supp. 1059 (D. Md. 1970); Tucker v. Shaw, 308 F. Supp. 


i (E.D.N.Y. 1970); Mota v. Boyd, Weir and Sewell, Inc., 
200 F. Supp. 306 (S.D.N.Y. 1962y. It is therefore 
absolutely clear that a defondant cannot be held subject 
to the jurisdiction of the court on the theory of pendent 
jurisdiction unless there is a substantial federal question 
or cause of action also asserted against it. (It is 
therefore not necessary to examine the criteria of pendent 
jurisdiction as set out in United Mine Workers v. Gibbs, 
383 U.S. 715 (1966), to see if that doctrine would even 
be applicable in this case if a substantial federal question 
had been raised against Vesco & Co., Inc.) 

A dismissal of the complaint in this action 


would be consistent with the Court of Appeals decision in 


O'Neill v. Maytag, 339 r. 2d 764 (2d Gir. 1964), where the 


— 


court stated that dismissal of the complaint as to some 
defendants for failure to state a cause of action was held 
to defeat federal jurisdiction over plaintiffs’ non-fedcra! 
claims against these defendants. In this case no federal 
claim is even asserted against Vesco & Co., Inc. Therefore, 
no federal jurisdiction can possibly exist over any 


alleged non-federal pendent claims. 
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II - THE COMPLAINT AGAINST VESCO & CO., INC. SHOULD Bt 
DISMIS: ) DUE TO INSUFFICIENCY OF I ESS 
The Securities Act of 1934 provides: 
"Any suit or action to enforce any 
liability or duty created by this chaptor 
or rules and regulations thereunder, or 
to enjoin any violation of such chapter or 
rules and regulations, may be brought in 
any such district or in the district 
wherein the defendant is found or is an 
inhabitant or transacts business, and pro- 
3 in such cases may be erved in any 
ier district of which the defencant is an 
inhabitant or wherever the defendant may 
be found." 15 U.S.C. S 78aa 
The act in effect provides for service of p.ocess anywhe! 
i. the United States. However, where a cla do not 


arise under the Securities Act (or any other federal act 
which specifically provides for special ser: ice of proc 
then Fed.BR.C.P. 4(f) is the governing provision for 

and how a summons and complaint in a í 
served. ‘This rule provides that "all process other than 
a subpoena may oe served anywhere within the territorial 
limits of the state in which the district court held 
and, when autnorized by a statute of the United States í 
by these rules, beyond the territorial limits of that stat 
In this case, Vesco & CO., Inc. was not served within thi 


territorial limits of New York State, it being served in 


Delaware. ‘There being no applicable federal statute ( 
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for extra-territorial service, service of process was 
not properly effected and the court docs not have 
in personam jurisdiction over Vesco & Co., Inc. The 
complaint should therefore be dismissed as to it. 
There is no theory of law that vill support 
the sufficiency of process in this case. If one were 
even to assume for the purpose of argument only that 
jurisdiction in this case could be based on diversity of 
citizenship (which it can't), the process on Vesco & Co., Inc. 
would still be insufficient even considering any state long 
arm statute - for the requirements of due process have not 
been met. 
"Xin order for the corporation to be amenable to 
service ina state, it must have minimal contacts with the 
state, sufficient to warrant subjecting it to suit there 


"s Grammonos v. 


without affending due process standards. 


Lemos, 457 F. 2d 1067, 1072 (2d Cir. 1972). See, McGee v. 


International Life Insurance, 355 U.S. 220 (1957); International 


Shoe Co. v. State of Washington, 326 U.S. 310 (1945). More 
than an incidental contact with the State is necessary, 


although the party does not have to be authorized to do 


business in the state or have offices there. In this caso 


-11- 
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Vesco & CO., Inc. has ab-olutely no contac 


with New York State. It transacts no 
York State and has no agents functioninq 


State. It is incorporated inm the State 


an office in the State of New Jersey. [Ef 


of process not having been made on Vesco 


the complaint should be dismissed as 


` 
ae 


N 
i 


(t 


n ! 
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ffectiv 
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CONCLUSION 


+ 


For the reasons stated herein, defendant 
Vesco & Co., Inc. respectfully requests that the 


complaint be dismissed as against it. 


HANNOCH, WEISMAN, STERN & BESSER 
Attorneys for Defendant, 
Vesco & Co., Inc, 


On the Brief: By P "um 


Jeffrey MN. Garrod ~ LAURENCE B. ORLOFF 
A Member of the Firm 


-13- 


1 


June 


$a 


Extending 


18, 1973 with 


Butowsky, sworn 


UJ 
X 
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Temporary 


to June 1l 


annexed 
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Re 
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Order 319a 
UNITED STATES DISTRICT C js 
SOUTEESN DISTRICT CF NI yT 
INTERNATIONAL CONTROLS CORP., 
Plaintiff, : 
-against- : 
ROBERT L. VESCO, ET AL, $ 
Defendants. - 
E pa Ace cen S d euh. M et re Pa Fx a Pep o EN eU x 


Upon the annexed affidavit 


sworn to on June 18, 1973, and upo 


supporting affidavits and the Comp 


ing that immediate and 


irreparable 


result to plaintiff, it is 


ORDERED that the temporary 


herein on June 8, 1973, be and the 
June 28, 1973 unless, within such 


is extended, or unles 


cause shown, 


consent that it be extended ^or a 


Yew York, 
June 18, 


Dated: 


73 CIV 2518 
+ 
ORDER EXTENDING 
TEMPORARY RESTRAINING 
ORDER 
s 
‘ 


David M. Butowsk 


m 
Oi 


n the Order to Show Cause and 
leint, and, it clearly appear- 
injury, loss and dama will 

restraining order entered 


same hereby is extended to 
= ' 
LI 
time this crder, for good 


the aforesaid defendants 


s 


longer time. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


aaan qiieqwawayaawpapunapaawhaqqyapawacuqqaqpusdakqp x 
INTERNATIONAL CONTROLS CORP., 
Plaintiff, : AFFIDAVIT OF DAVID M. 
BUTOWSKY IN SUPPORT OF 
-against- š APPLICATION TO EXTEND 
TEMPORARY RESTPAINING 
ROBERT L. VESCO, ET AL, : ORDER 
Defen3ants. t 
spice shia ae lb papan Apiw a Qa awa O sme ue ated x 


STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK ) 


DAVID M. BUTOWSKY, being dulysSwori. Jeposes and says: 

1. This affidavit is submitted in support of plaintiff's 
motion to extend the temporary restrairing order issued by this 
Court on June 8, 1973 and scheduled to expire on June 17, 1973. 

2. The temporary restraining order was entered upon a 
showing by plaintiff that certain assets listed in the Order to 
Show Cause and Temporary Restraining Order belonging to various 
of the defendants were the only substantial assets of the 
defendants which could be levied upon in satisfaction of a final 
judgment in this action. There has been no change in plaintiff's 
need for such protection pending a hearing on the motion for a 

“preliminary injunction. Moreover, at the hearing before this 
Court on June 7, 1973 the prospect of imminent sale of one of 


the foregoing assets was disclosed by counsel for one of the 


dof55n2ants. 

3. As part of the 7or-orarvy Restraining Order the Court 
also restrainec the further prosecution of tuo actions pending 
in t^e Supor:or Court of New Jersey, Essex County, upon a shovinz 


Order 321a 
protect and effectuate the Judgment of this Court in SEC v. 


Vesco, 72 Civ. 5001. A stipulation between counsel for 
Fairfield General, Fairfield Aviation and Skyways Leasing and 
counsel for plaintiff that certain documents would be provided 
by plaintiff has now been complied with. 

4. Counsel for defendants Fairfield General, Fairfield 
Aviation, Skyways Leasing and Eisenhauer have informed Messrs. 
Shea, Gould, Climenko & Kramer that they have no objection to a 
renewal of the Temporary Restraining Orde- to June 27, 1973. 

5. Counsel for defendant Vesco & Co., Inc. ("Vesco & 
Co.") has informed us that they oppose the further extension of 

' the Temporary Restraining Order. Upon information and belief 

i defendant Vesco & Co. is a Delaware corporation to which defen- i 

` dant Vesco and his children have transferred certain of their 
assets, purportedly as an estate planning device. Upon informa- ` 
tion and belief defendant Vesco & Co. is controlled by defendant 
Vesco, who is a fugitive from justice residing in Corta Rica, 
and the transfer by defendant Vesco of assets to Vesco & Co. is 
part of the scheme of defendant Vesco to put all looted assets 
beyond the reach of plaintiff ICC. 

6. Absent any planned disposition or encumbrance of 
assets of defendant Vesco & Co. no prejudice is suffered by the 
extension of the Orde-. On tre other hand, if disposition or 
encumbrance of assets is planned by defendant Vesco & Co., as is 
suggested by its opposition to the extension of the Order, 


irreparable injury to plaintiff may be suffered. 


P. / 
David M. Butowsky 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
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VESCO, ET AL, 


Defendants. 
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Transcript of Proceedings before Judge Charles E. 


Stewart on June 18, 1973. 


(323a - 347a) 
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UNITED STATES DISTRICT COUT 


SOUTFERN DISTRICY OF NEF VRS 
TITIRNATIONAL CCNTPCLS CCH. ; : 
Plaintiff, : 
VS. : 73 Civ 
ROBERT L. VESCO, et al., : 
Deferndi nis. 
june 10, 1973, 
2 5. 
Before: 


Bon, Charles E. Stowar¢ Jr., 
bigtrict Juace, 


APPEAMAICES e 


SHER GOULD CLUCENKO & KAMIN, ESNS., 
Attorneys for pieintiz:, 
C. Lecnard Gorjon, Esy., o? Counsel 
and 
David M. Butowsky, Hac. 


HANMOCH, WEISIIAN, STERN & LUSSIER ESOS.» 
Attorneys for defondant: 
Vesco & Co., 
Lauxonce B. Orloff, Xt''i 
Janes J. Shrager, ESQ., OF Counse) 


SGUTHERN DISTRICT COUPT REPORTERS 


e z 


-L ° 
ú. D A z OLID: Fm ic 


| 
i 
|| 
| 


l 


24 


| Transcript 


EPA = 


SS ES Se 


jhh 325a 4 
an extension of time, 

THE COURT: Mr. Barber or Shandley has agreed to 
this? 

MR. GORDON: They have agreed to that. They were 
preparing a stipulation, which I expect to have. X haven't 
seen it yet, But there was no dispute abcut the tire, There 
was some question as to whether they wanted more time than 
that, but at least that. 

THE COURT: All right, Let's leave it for the tim 
being June 27th and I will enter an order today extending 
the TRO until the end of the day, June 27th. 

MR, ORLOFF: I take it your Honor i» not at this 
point ruling as to our client, Vesco & Co., nC., which is 


making the motion today. 


The way the order is worded that has baen submitted) 


to me, it appears to continue all the restraints that your 


` Honor initially entered, and of course we are here appearinc 


here today for the sole purpose of contesting, respectfully, 
your Honor ’s jurisdiction in this matter. The original 
restraint was entered without any informal notice to us, 
even tb»ugh we were known to be tho ztorneys for Vesco & 
COo., Inc. 


I want to make one thing clear, The reason I am 


here today ard not say on the 27th is that in view of our 


SOUTHERN DISTRICT CCURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 
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position regarding yov? Honor's jurisdiction wo didn't 
feel it was appropriate to simply sit by once we had notice 
of the action and permit the restraints to bo continuca 
with either oux active consent ox even our acquiescence, 
and that is the sole purpose we are here today. 

TOs COURT: Yes, As to that, xocoived frz 
I guess on Friday an affidavit and a brief, 

Have you seen that, Mr. Gordon? 

MR. GORDON: Yes, I received it in my office 
Priday, I had left and i saw it this morning. 

THE COURT: Did you get a copy, Mr. Butowsky? 

MR. BUTOHZKY: No, sir. 


fim se. herran 
awe lv 


` 
Sees 


THE COURT: Are you pro;2o 
papers? 

MR, GORDON: Yes, your*Honor. I wanted to request 
the Court untit Priday to answer those papers. 

MR. ORLOFF: May I be heard on that? 

THE COURT; 23. How should we proceed, Mr. Orloff? 
You have had to come here frcm New Jersey. Do you want to 
make your argument today or would you rather wait until 
you have seen Mr, ——— Mr, Botowsky's papers? 

MR. ORLOFF: It seems to mo, your Honor, that the 


Court is faced today with a motion made on the basis of the 


;papera that were initially filed by the plaintiff in this 


* 


SOUTHERN DISTRICT COURT REPORTER: 
UNITED STATES COURT House 
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matter and that at least at thio stage of the case your Fener | 
ought to be and I respectfully submit should 2e ruling on | 
the basis of the eonplcint before you and the supporting | 
| 
affidavits before you, because it was on that basis that your. | 
| 
Honor issued the restraining order aqgnirs t Vesco & Co., Inc. 
I 
and it is presumably on that basis as of talay that your donoz! 
is being asked on the one hand by the plainziff to continu? 
that restraining order and on the other hand by us to 


dis missi 


| 
| 
| 
| 
| 
Now, whatever other papers counsel may come up wit" | 
subsequent to today, whether they do or don't have a ke ing | 
on èny new case that tho plaintiff has brought, it soms to | 
me that tie complaint as filed anc the allegations that are | 
presently before the Court should determine whether that I 
| restraining order and indeed any process against Vesco & | 
| Co,, Inc. should continue for one minute longer, not to 


| mention four days longer, anc as we have pointed out in out 


moving papers and in oux brief, anc I don't know that any 


— 
w 


i 
l 
| 
h 
l 
| answering papers as such can really respond to that particrlar 
| point, there is nothing in this complaint filed by the plain- 
| 


| tiff which in any way makes anv allegation of wrongdoing egainst 
| | 
| Vesco & Co., Inc. Indeed, the complaint goes to great pains | 
in the very first count to stato what is being cha gedas a 


| violation of the Securities Act and in paragraph 6 of the 
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first. count of the complaint fhe plaintiff specifically 


| 
| 
| 
| 
| 


alleges that the defendant Vesco anc the defendant: 
in the next succeeding paragraph engeged ^» whet in essence | 
is charged to be a 1055 violation. 

THZ COURT: Y take it that you, in other words, 
would like to proceed today, and that io psxfcctly agree 
to me. Y just wanted to find out what your thoughts vere, 

MR. ORLOFF: My thought, your Honor, is that on 
the papers before your Honor certain restraints have beca 
osued, jurisdiction has been BSserted over us, and Y would 
like to proceed today. I see no reason for deley. 

MR. GORDON : Your Honor, Nr. Orloff was giving 
more Significance to my request cn Prifay then Y intende). 
I did not propose to submit further affidavits. X was moral. 
referring to a memorandum in reply. 

THE COURT; Let's go ahead today on the question 
Mr. Orloff has raised, If at the end of our discussion tod:r 
you feel the need to submit a further memorandum we vill 
discuss that question, 

All right. 

MR. ORLOFP: Your Honor, the jurisdiction of this 
court in this case is premised on Section 27 of the Securit 
Act. That is the federal question jurisdiction that is 


alleged by the plaintiff and it alone with pendent 


SOUTHERN DISTRICT COURT REPORTERS 
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Š | 
2 | jurisdiction is the only basis alleged ox which might | 
3 exist for this court taking jurisdiction over this matter., ! 
i ! 
4 To repeat whet I had started to say a moart ace, 
| 
5 im paragraph 6 of the first count -- thc first count is 
M. 


based upon the so-called federal question jurisdiction -- 


` 


| 
| 


| 
the charge is mede that Mr. Vesco anc certain other de- i 
| In paragraph 7 of the complaint the plaintiff 


fendants specifically named in ensuing paragraphs have | 


pe le © Aci vtt i 


engaged in violation oí the Securities Act 


~at 
a 


9 
IC | 
li has specified those people who have aided and abetted, 


l 
| 
| 
n2 | allegedly, Mr. Vesco, end has further defined the tern | 
| | 
i defendar.t Vesco and his group, which is chen used throught 
i! 


i the balance of the complaint. 
í W: The list of defendants comprising those two grou; 
" the alleged aiders ond abettcrs and defendant Verco and his | 
*1 group, at no point mentions Vesco & Co., Inc. Indeed, by ! 
d " | listing wpecifically one by one each of those persons that | 
" it does mention it specifically excludes Vesco & Co. | 
n" So that nct ede is our client not named as an | 
a alleged violator of the Securities and Exchange Act, kut | 
us as we peruse tbe remaining counts of the complaint, again, | 
iM T nowhere will you find any reference to Vesco & Co,, Inc., | 
” nowhere will you find any charge against Vesco & Co., Inc., | 
| i nowhere will you find any allegation of wrongdoing aguinst | 
| | SOUTHERN DISTRICT COURT REPORTERS 
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€ 
Vesco & Co., Inc. They simply don't appear: other tran 


in the caption of the complaint and in tho introdv 


OAUCTOTY 
paragraphs in which they are described as a Delaware 
corporetion to which Mr, Vesco nd his chilcrem have ci - 
fcrxen stock. 

rased upon this complaint -- and I should ¿iso 


gay that che various supporting affidavits that wer: filcc 
Mz. Richardcon’s, Mz, Shinn’s, Mz. Mchlpin*s and Mr. 
Butowsky^s -- again say nothing about Vesco & CO., ínc, 
other than that they would like a restraint or an injuaciis 
regarding assets of Vesco &Co., Inc. 

Now, X believe the short affidavit attachec 
to our motion papers advised your Honor quite precisely 
who Vesco & Co., Inc. is, They are a Delaware coxporerion. 
They have an office in New Jersey. 

THE COURT; Are there stockholders? 

MR, ORLOFF: The stockholders consist of Mr, 


| 
| 
| 
| 
I 
Robert L. Vesco a5 the preferred stornolder and the common | 
stockholders are o. is Patricia Vesco, his wife, as custodian 


for the children, and this was pursuant to estate planning ` 

techniques that were talked about and discussed as early 

as 1968 &nd were implemented during the year 1972, Hr. 

Vesco is neither an officer nor director of the company. 

He is a per ferred stockholder in the company. His preferrt 
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stock has no, voting rights 
That, in essence, is Vosco & Co., inc. They do 


no business in New York. Their primary end almost sole 


activity consists of their ownership of approxindely 


846,000 shares of International Conta, is Corporation. 
THE COURT; Who are the officers? 


MR. ORLOFF: The officers are Mrs, Shirley razil 


Ep 3 Ge 


and Mrs. Patricia Vesco, 


This company has been in existence since 


mately July of 1972, 


to your Honor. 


By way of factual presentation, I think it 


ycurHonor know who we are talking abovt when we talk about 


Vesco & Co,, Inc, 


to the plaintiff’s claim in this case, this complaint as 


drawn, under any, construction, strained or otherwise. The 


' complaint is Simply a charge against Mr, Vesco and certain 


designated individuals and corporations 


part with allegations Similar to those contained in the SEC 


suit which your Honor tried with additional allegations 
fe>using primarily upon an airplane, 


& Co., Inc., the function of Vesco & Co., Inc., has nothing 


whatsoever to do with any of those allegations, and indsed, 


the complaint upon which theplaintiffs' 
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approxi- 


and its stock holdings are as get forth 


I don't think chat in any way thie adds 


having to do in large 


The existence of Vesco 


| 


° He is not a voting stocxhoicei 


x 


important 
LI 


case for jurisdiction L 
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must be founded says nothing whatsoever about it. 


The only other document that has been pres 


need 
in connection with this extension order, Hr. Dutowslv, 
your Honox’s appointed counsel, hes indicated that upon in- 
formation and belief Vesco & Co, is a Delaware cozporatior 
to which defendant Vesco and his children have transicyvrcé 
certain of their assets, purportedly as an estate planning 


device, 


Well, without the purportedly, in essence, h^ haz 


confirmed what we have told your Honor, and there is 


else in this affidavit that in any way gives any rise or 
basis te jurisdiction on the part of this court, A mention 
is made of the fact that somehow plaintiffmy be irreparabi.y 
injured if the restraint is lifted and great emphasis is 
put upon the fact that I wouldn’t consent to any further 


extension of your Honor's temporary restraining order. Well, 


I wouldn?*t consent to it, as I stated, because, one, it waa 


nothiag 


| 
[ 
i 
I 


entered without any notice of any sort to us, and two, if youx 


Honor 3oes not have jurisdiction I see no reason to consent 
just for the sake of having everything heard ^n a particular 
Gay. 

Beyond that, your Honor, we have cited in our 
brief many cases which point out that even if somehow the 


plaintiff were to weave out ofthe remaining allegations of 
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his complaint, and I don’t see 
a claim of, common law wrong or 
ashšnss Vesco & Co,, Inc., his 
them from the federal question 
have cited to your Honor means 


fail for lack of jurisdiction, 


jurisdiction being the only basis upon which this court c^; 


assert claim over Vesco & Co., 


or fall on that, 


Now, Vesco & CO., Inc, is not a phantom, It is 

a corpcration. Ið in New Jersey. Yt is capable cf suing 
x 

and being sued if Wow Jersey, There is absolutely no reason 
why the plaintiff, 4f it has a claim, and Y questica that 
it does, cannot pring the suit in the appropriate jucis- 
diction, and to somehow tag us along onthe tail ofa nassive 
action against many other defendants and tag us along on 
a restyaining order I think is inappropriate. 


I don't think the question before your Honor is 


— 


who gets hutt more by a restraining order or no restraining 


12 
how he can, some sort of | 
non-federal question wrong | 
specifically having e:tcluódedi 
Claim by the paragraphs I 


that his complaint must 


and the feder2l avestion 


Inc., the case should stand 


| 
| 
| 
| 
| 
| 
| 
| 


| 
| 


f 
t 
i 
| 
$ 


I 


order, and without getting into the merits of the case, beciu'se 


I am sclely arguing jurisdiction, I feel I must point out 


to your Honor that it is the plaintiff who has the burden 


| 
| 
| 
| 
| 
| 


to demonstrate that he is -ntitled to a restraint, it is not | 


the defendant?s burden to show how he would be hurt by a 
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19 t festfaint. But given the fact, as we submit, this court has} 

3 no jurisdiction to start with, the complaint and of course 
4 all restraining ordera should fall with it. 

5 Thank you. 

G MB. GORDON: May it please the Court, the activi 
B of Vesco & Company is more than that apperently of an « 

8 planning corporation. I would just by way of preface 13 

9 


to call the Court's attention to the fact that Vesco & 

10 Company, whose officers purjort to be Shirley Bailey ài 
Patr’ :ia Vesco, has just connenced an action in the Chi 
Court, Superior Court of New Jersey, against defendante 
Lawrence Richardson, International Controls, purporting 
be derivative and class as to international Controls, P; 
Sears, Malcolm McAlpin, Almer A, Sticco, Prank G, Beatty, 
Michael Rossi, Wilbert Snipes, Philip P. Gustlin,George 
D. Gould, Charles 8. Dasmond, John Mosler, Allen Sh:.nn, 
Joseph L. Weiner and Gary Benjamin. The last five were the 
court appointed directors. 

This case amounts to nothing less than a collatar 
nttáek in Chancery Court, New Jexsey, on this court’: 
jurisdiction in SEC v. Vesco et al. This is the thire case 
that International Controls has been faced with in the covor 


of less than two weeks, and apparently the activities of 


thia company include being a litigant against International 
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Controls, x 
We are proposing to move in a similar fashion | 

as we nave against the Skyways case and the Paix fie td | 
General case against this matter, but I think we are ahlo | 
| 

considering moving in SEC against Vesco, We lave not | 
had a chence to discuss this with the SEC. I just | 
a copy of these papers this morning, | 
| 
Your Honor, ti. jurisdiction of this Court against 


Vesco & Co, is bazed upon the complaint and the afficavit: 


irreparable harm in order to obtain a preliminary injunctico! 


| 
8r] while we have indeed tho burden of proof of showing | 
| 
the allegations of the complaint are what che court uat | 
look to to systain the Subject matter jurisdiction. X think | 
the burden of Proof is not on us to prove the allege] fecta, | 
In the complaint we allege that International | 
Controls has bee; severely injured by the activities of 
Wefendant Vesco and others, who engaged in a scheme in 
vioMion of Section 10b5 to convert assets of Internütiorn:l 
Controle, including IOS Properties and the 707 airplane, 
to convert these assets to their own benefit and cont:rol, 
Vesco & Company was named in that complaint as a participant 
in that scheme to the extent that Mr, Vesco transferred his 


assets to Vesco & Co, in connection with this scheme and 


an order to prevent International Controls from having any 
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“assets with which to satisfy a judgment should it p) 
in this litigation. 

That portion of the affidavit that was 
the court this morning dión"t end where co: 
reading, Special counsel stated ír the affi 
read, "Upon information and belic* 
is a Delaware corporation to wi 
children have transferred certain of thei 
as an estate planning device." 

My brother objected to the use of the word 
"purportedly." xX submit he will have an opportunit" 
prove whether that was the purpose or not, just 
have an opportunity to preve our case, 

It continues: "Upon information and belief, defsn 
Vesco & Co. is controlled by defendant Veeco, who is i 
fugitive from justice residing in Costa Rica, and the « 
by defendant Vesco of assets to Vesco & Co. is part of the 
9cheme of defendant Vesco to put 211 looted assets b2'yond 
teach of plaintiff International Controls," 


That is the end of the paragraph which was partiall 


Your Honor, if this case charged Vesco & Co. with 


a pendent wrong, not directly connected with the 10b5 


| 
| 
x 


viglation, but pendent to the 10b5 violation, this court woul 
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stili have jurisdiction over the subject matter ancl 


Kane v. Central American Mining ond Oil, 235 Fed, Supp. 


559, Southern District of New Yo.k 1964, f 


Put here we have not alleged thet Vesco & Como:ny 


have wronged and it wes pendent to it. Vesco & Cc. is 


an integral part of the schemo to defraud International 
9 | Controls end take away assets that rightfully belong to it. 
It seems to me they belong in the case, your Honor. 
I i ; i I 
f This couzt in tha action SEC v. Vesco appointed 
\ 
1 
i 


special counsel anc appointed citizens to serve as directors 


i3 | of this company as a relief framed specially to maet the 


exigencies of the situation. This company appeared to be 


15. viable. A receivership would have triggered events that 


e ÀÀ EOE 


beg might have ended the viability of this company, and this court, 
V | very wisely, I believe, fashioned a rciief to accomplish 
* the protecion of the con, any without acconplishing its 


extinction. 


2 | rn that final judgment it directed special counsel 
21 | to take all appropriate action, including but not limited 

2 | to institution and prosecution of suits on behalf of Inter- 
national Controls, Section 3(b) of the finai judgment:. 


Section 3(4), it directed special counsel, pending 


the investigation an4 accounting by the special counsel, to ta 
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V immediate necessary or appropriate action to protect 


International Controls’ claims, interests and rights and 
to pursue all possible claims against the defendants her 
er any other person, including but not Limited to the 
'* commencement of legal proceed nas to prevent tl ii ip 
Ld 
or flight of any funde or other assets, the pli 
stop transfer order on securi 8 bencLicially ow 
controlled by said defendants and/or the institution of 


appropriate action to freeze and preserve the assets of 
defendants or others who may he obligated to Internation 
Controls. 

At the outset, near the outset, special counsel 
investigation showed him that international Controle was 
victim of a massive scheme in violation of Section 1055. 
Xt showed him that certain assets, the last known assets 
that would be available to satisfy a judgment of this coux 
were about to disappear, namely, the 707 airplane, which : 
subject to a contract . r sale. He came into court pucsuani 
to the directions of this court in its final judgment and 
brought an action to prevent the dissipation of those assets. 
The only other assets known to special counsel that were 
available for final judgme-t was Mr, Vesco'’s own stock 
in International Controls and the stock of Vesco & Co., to 


which we believe he transferred his stock in order to proti 
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2 it from the judgment in an action of this sort, 


a> 


Thiszction is in furtherance of ¢he directior: 


of this court in SEC v. Vesco and we respectfully ask t^t 


uc ^. 
.——==== === 


| the jurisdiction be maintained, 
& | We thank your Honor for the extension of t:he 


temporary restraining order. 


4 


8 I MR, ORLOFF; May I respond briefly, your Honor” 
| 
9 | THE COURT: Yes, Mr, Orloff, 
10 MR. ORLOFF: Your Honor, we are not here arguing 
n over whether Vesco & Co., Inc. can or can’t be sued and we 


are not here arguing over what powers your Honor did or dic 
not give to the specia) counsel, We are arguing about 


Whotherz this court in this Jurisdiction hes control ovar 


this particular claim against Vesco & Co,, INC., and I dor*t 
think that the type of a bootstrap argument that counsel 
rag advanced to your Honor helps the situation one bit. 

Your Honor did give Special counsel broad powers, 
By giving him those powers I am certain that your Honor 
neither intended to and I am certain that your Honor would 
agree with me that you did not intend to expand the scope o: 
this court's jurisdiction — what it is by law, and to 
attempt to interpret you: Honor's appointing order to enable 
the special counsel to sue &nybody he chooses to before this 


codft in this jurisdiction I beliavo, respectfully, iu a 


SOUTHERN DISTRICT COURT REPORTF ^5 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., NY. 10007 TELEPHONE: C RYLAND 7-4590 


` > 


~ - 


> ; 


4 


1ranscriptc 
n i el EEE L. re a f 1.9 
"4 perversion of that order. 
‘3 . Now, it is interesting that ccunsel really say 


nothing about any particular allegation of this complain 


5 relating to Vesco & Co. He says that it is the position 


6 ICC that Vesco & Co., Inc. somehow participated ip some 
kind of a scheme to put assets beyond the jurisdiction, 
| 


2 | I @on't know what jurisdiction he is talking about. Vesco 
9 Co., Inc. is a Delaware corporation, Its goc e»office jn 
10 New Jersey. It is not in Costa Rica, It is not in asna 
n It is not in some other hemisphere, some other place. Ii i: 
12 across the xiver and down in Delaware also. 
3 There is nothing, I repeat, in this complaint 
u that in any way supports what counsel would now ack your N 
bd to rule on, And I must say, and Isay this most mæapectfull 
W anc advisedly to your Honor, that if jurisdiction is goin 
v to be sustained over defendants on the basis of a concluzii 
Wi. affidavit by special counsel appointed by your Honor that 
» says nothing more then upon information and belief, unstated 
= as to what that informatica is, that he believes and then 
2 goes on to allege swrtain conclusionary acts, if that is 
2! "; to be the basis for Met Gali i jurisdiction over 
x» 
24 

in a tudicial proceeding, we are in an investigatory pro- 
25 


ceeding, 
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9 3 ... 1 Know, I am sure, that was not the intent ai 
3 your Honor's order, that you appointed counsel to bring 
4 actions and to act within the usual judicial type procedur al 
5 and proceedings, and all we zra saying to the court is ca 


in this case he ought to follow the usual rules and be trei ^ad 
H 
like any other litigant, and being treated Like any other | 
i 
litigant, this kind of a basis for jurisdiction must fall 
as soon as it is spoken out ioud, 
TRE COURT: I am not sure I follow you. How 
should he proceed? 
MR, ORLOFF: If he feels that XCC has a claim 


against Vesco & COo., Inc, he should proceed in that juris- 


Giction whore he has jurisdiction over Vezco & Co. Yt is 
as plain and simple as that, your Honor. 

The mere fact that he was appointed, among other 
things, to protect ICC's position does not automatically 

' give him the right to carry on all of that protection befor: 

this court in this jurisdiction. Again, I can't conceive 
that your Honor intended that, and I would pay most espect- 
fully if your Honor did intend that then your Honor'a order 
goes beyond the statutory jurisdiction provided for federal} 
courts, 

Now, he has a forum for any cause of action he wants 


to bring, Vesco & Co, is available to be sued, I dcn't -LIA 
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mean that as a welcome invitation, 


24 


but it is a fact, This 


is not the place to do it and, indecd, he has not done it. 
4 His complaint is devoid of any charge. If this court’s 
jurisdiction has to depend on this kind of a statement is 
a last minute affidavit, thea jurisdiction loses all nie zo ia 
the cases loge all mening, the statute loses all Keay. 
what we have, quite simply and frankiy, is a detoriination 
that anyone special counsel wants to sue having anyCthirc 
whatsoever to do in his mind with the Vasco matter can he 
sued in this jurisdiction, and by virtue ef your Honor °s 
order and his powers this is the right place for it. Such 
a determination would be contrary to all established 
principles, both statutory aac conson law, and would bc 
particularly repugnant on the facts of this motion in Jight 
of the complete absence of any charge in “hese pleadings 
against our client. 

THE COURT: The ICC stock that Vesco & CO., Inc. 
^; pow holds, ie that now in the hands of a trustee? Did I 
hear somebody say that a trust had been created? 

MR. ORLOFF: No, sir. The ICC stock is not in the 
hands of Vesco & Co. as a corporation, I should point this 
out also, Again, not wanting to arr the merits, the charge 
is made that this is part of a scheie py Mr. Vesco to divas’ 


himself of his stock in ICC., Plaintiff conveniently fails t: 
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remind your Honor, ab we stated in the 2¢fidavit, that Mr. 
Vesco is the preferred shareholder of Vesco & Co., inc, ard 
that the preferred sharcholder receivos the first aporoxi- 
matelv 2,5 million dollars of proceeds out of Vesco i 

CO., Inc, Y£ this were a scheme to divest himself of his 
assets he would hardly have made himself that shareholder 
in Vesco & Co., Inc. who gets the first distribution out cf 
it, 

THE COURT: What is the first distribution? You 
mean by vay of dividends:or what? 

MR, ORLOFF: By way of dividends or other dis- 
tribution. The preferred sh&reholdur gets paid out first. 

THe COURT: How is the operation sot up? As I 
understand it, it is for the benefit of Vesco’s children, 
Is that correct? 

MR, ORLOFF: Primarily. In other words, once the 
preferred shareholder -- we are talking theoretically now-- 
were to be paid out his dollar amount as reflected by his 
stock, all remaining equity would go to the common share- 
holder, which is Mrs. Vesco as custodian for the children, 

THE COURT: This wouldn't be by way of divicend, 

I take it, but rather in liquidation. 


MR. ORLOFF: It is not anticipated that there 


will be any dividends. 
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TH COURT; How much was the stock worth vihen it 
went into Vesco & Co., Inc., do you know? 

MR, ORLOFF: My zecollection frou th: uE£ Ae 
your Honor, is that it was valued at somewhere arour óc 
2.5 million dollars, almost exectly that figure. 

THE COURT: The stockholders of the coumon stor 
is there just one stockholder or is it irs. Vesco and th 
children? 

MR. ORLOFF: It is Mrs. Vesco as custodian for Cue 
children under the Uniform Gifts to Minors Act. 

THE COURT: is thecommon stockholder? 

MR. ORLOFF: That’s right. 

THE COURT: The officers are Mrs. Bailey, in 

MR, ORLOFF: Yes, sir. 

THE COURT: And Mrs, Vesco. 

MR. ORLOF?: That’s right. 

THE COURT: Is there anything like an executive 
committee? 

MR, OORT: No, gir, 

THE COURT: So any decision, I take it, which is 
to be made with respect te tha ICC stock would be made by 
the two officers, one of whom is also the common 8tc«:kholó : 
f. 4 is those two ladies who have the decision raking 


authority. 
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MR. ORLOFF: They have the leg2l control over 
the affairs of Vesco, that's right. 

THB COURT: Mrs. Bailey vas Mr, Vecco*s secreta; 
was she not, at ICC? 


MR. ORLOFF; That’s right. 


THE C T: Ia it Mrs, Bailey? 
MR. ORLOFF: I believe it is. 
THE COURT: Is there a certificate of incorporati - 
available? | 


MR. ORLOFF: We don't have it with us, your Honor, 


but I am sure we could get one to vour Honor wituin a couple! 
of hours. A 
THE COURT: It is not in your papers, is it, 
Gordon? E 
MR, GORDON: No, your Honor. 
THE COURT: Do you have a copy? 
MR, GORDON: No, your Honor, we don't. 
MR, ORLOP?: It was isccrpornted, according to 
our affidavit. on July 12, 1972. 
THE COURT: In Delaware? 
MR, ORLOFF: In Delaware, yes, sir. In conuectior, 
I sould say, with the transfers to Vesco & CO., Inc. certai; 
tax rulings were requestec of the Internal Revenue Service 


1 


and received xsgarding the tax treatment of these asi. ah. 
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| " X am not intimately. familiar with that aspect of it, but 
3 | I know they were requested and they were received, and 
4 | transfers were only made after those rulings : > vé 
5 ' THE COURT: X think, Mr. Orloff, chat i am « 
6 to deny your motion. I think there is enough ccu octi 
7 to provide jurisdictioa, 
8 I am going to deny it, however, withou 
d to your right to renew the motion as furtner facts 
10 | developed, and you may renew your motion whonev- 
n it appropriate to do so. 
2 I am going to extend the TRO in your case 
" also for the period to June 27th. I emphasize that Y am < 
s this without prejudice hectuse you "ay wiun to renew vor 
"- motion on June 27th, particularly if vou have something 
w" new to show me, I don't know whether the certificate of ir 
" eorporation is usefui, I don’t know whether these ta: ruli* 
" are useful on this question of jurisdiction, It may ba thet 
you want to look into those. 
Do you feel tho need, Mr. Gordon, to suliiit 
7 further briof? 
2 | ; 
MR, GORDON: ‘ No, your Honor. 
” THE COURT: All right, Let’s leave it that «ay. 
^, MR, ORLOFF: May we just have some clarification, 
r your Honor, as to what the 27 now portends as far as we are 
" = SOUTHERN DISTRICT COURT REPORTERS 
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| 
concerned? The original order to show causes thet your Honor: | 
| 

signed on June 8th, while it contained certain restraints 
against Vesco & CO., Inc., did not order us to show caus: | 
at any time, but rather just ordered fairfield anc Skyway | 
to show cause why the preliminary injunction shovid not | 
be issued, 
Do X take it that the 27th is a return date fox | 

us also to show cause regerding a preliminary injunction? | 
Just so we know where we stand procedurally. We may wind wp | 
challenging jurisdiction, jus. as we have today, but I vent 


like to know in what context wa are appearing. ‘The plainiiíf 


papers wore c little confusing in that respect. 


THE COURT: Y take it thet it is z 


we wm A... .. 
< eu a. 


>j 
[€] 
t 
C 
a 


for you. Am I correct in that, Mr. Gordon? 

MR, GORDON: Yes, your Honor, that would be the 
return date, 

THE COURT: All right, Anything else? 


All right, Thank you, gentlemen. 
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| UNITED STATES DISTRICT COURT 
" SOUTHERN DISTRICT OF NEW YORK 


INTERNATIONAL CONTROLS CORP., Index No. 
| : 73 Civ. 2518 (CES) | 
| Plaintiff, i 
| -against- NOTICE OF MOTION TO DISMISS | 
| : COMPLAINT FOR LACK | 
| ROBERT L. VESCO, et al, OF JURISDICTION, ETC. 


Defendants. 


TO: SHEA, GOULD, CLIMENKO & KRAMER, ESQS. 
Attorneys for Plaintiff | 
330 Madison Avenue 
New York, New York 10017 | 


| | 
| PLEASE TAKE NOTICE that on Wednesday, June 27, 1973 at 

|2:30 P.M., or as soon thereafter as counsel may be heard, we will 
| move J 2fore the Hon. Charles Stewart, United States District 


Court, at Room 506, United States Courthouse, Foley Square, 


| 
|New York for dismissal of the within complaint and all proceedings 


[herein as to the named deferlant, Vesco & Co., Inc. (erroneously 


l'designated in the complaint as "Vesco & Co."), on the following 
| 

| grounds: 

1. Lack of subject. matter jurisdiction, in 


| 
| 
| ! 
| accordance with F.R.C.P. 12(b) (1); 
| 
| 


2. Lack of jurisdiction over the person of Vesco 


I Co., Inc., in accordance with F.R.C.P. 12(b) (2); 


3. Insufficiency of process as to Venco & Co., Inc. 


in accordance with F.R.C.P. 12(b)(5); and 


Notice of Motion 
4. Failure to state 


can be granted in accordance wi 


The within motion will 
file in this cause, the affida 
filed with the Court, and the 


herewith. 


Dated: June 26, 1973 
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HANNOCH, WEISMAN, STERN & BESSER 

Attorneys for Defendant, 
Vesco & CO., Inc. 
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(201) 621-8800 
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(Motion Returnable Jun: 7, 1973]. 
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ROBERT L. VESCO, et al, 


Defendants. 
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73 Civ. 
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MEMORANDUM OF LAW 
ON BEHALF OF VESCO & CO., INC. 
{MOTION RETURNABLE June 27, 1973] 
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Of Counsel: 
Laurence B..Orloff 
James J. Shrager 


On the Brief: 
Gary S. Freedman 


HANNOCH, WEISMAN, STERN & 
Attorneys for Defendant, 


Vesco & Co., Inc. 
744 Broad Street 
Newark, New Jersey 
(201) 621-8800 


07102 
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INTRODUCTORY STATEMENT 


This memorandum is submitted in support of defen- 
dant Vesco & Co. , Inc.'s motions to dismiss and in opposition 
to plaintiff's applications for injunctive relief, including 
plaintiff's application to, in effect, stay prior Court pro- 
ceedings in New Jersey. 

On or about June 7, 1973, a complaint was filed by 
International Controls Cor,. (hereinafter referred to as "ICC") 
against R^bert L. Vesco and a number of others. The complaint 
pu.ports to allege víolations of the Federal Securities Laws 
and other common law wrongs, relatcuü in the main to two subjects: 
(a) transactions by those designated as "Vesco and his group" 
and certain named aiders and abettors regarding assets and 
funds of I.O.S. and other related companies, and (b) tran 
by some of the same persons involving à Boeing 707 jet pla: 

Vesco & Co., Inc. (erroncously referred to in the 
complaint as Vesco & Co.) is named as a defendant in the captior 
of this action and is "identified" in Paragraph 5(r) of the 
complaint in the recital of dramatis personnae. It is no! 
mentioned thereafter, it is specifically excepted by obviously 
deliberato omission from those charged vith violation o^ the 
Federal Securities Laws - the specific basis alleged for this 
Court's jurisdiction - and no other charges are directed to it 


by name or, as we read the complaint, evon by implication 
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Upon this document, then (and supporting affidavits, 
which likewise contain no charges against Vesco & Co., Inc.), 
the plaintiff appeared before this Court on an ex parte basis 
on June 7th, or June 8th, without any notice to Vesco & Co., Inc. 
or its attorneys (although their counsel well knew that we were 
their attorneys) and in flagrant violation of F.R.C.P. 65(b), and 
secured a temporary restraining order directed to Vesco & Co., 
Inc. containing arguably broad restraints against "use", 
"disposition", "encumbrance", or the like, of not only its 
primary asset - stock of ICC - but "any other assets". 

The Order to Show Cause containing these restraints 
likewise appeared to set a return day of June 13, 1973, at 
2:00 P.M. for a hearing as to further injunctive relief directed 
against, inter alia, Vesco & Co., Inc. That Order, however, 
directed only that Fairfield General and Skyways--and no other 
defendants--show cause on June 13, 1973.  Injunctive relief was 
sought nonetheless against other defendants, including 
Vesco & Co., Inc., despite the lack of formal notice. Vesco & Co., 
Inc. has taken and continues to take the position, however, that 
this Court has no jurisdiction in this matter, and that the 
above Order is merely another example of why this Court should 
not,under any circumstances, be proceeding at this point on any 


substantive basis with respect to Vesco & Co., Inc. 


Legal Memorandum 


conceding, that jurisdiction should be found, Vesco & Co., Inc. 


respectfully contests the authority of this Court to enjoin the 


P suit presently pending in the State Court of New Jersey. 
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STATEMENT OF FACTS 


s Gn or about June 7, 1973, plaintiff, ICC, filed a 
Complaint against Robert L. Vesco and a number of other in- 
lividuals and corporations. Among the named defendants is the / 
novant, Vesco & Co., Inc. The complaint generally alleges that 
Robert L. Vesco and defendants,: LeBlanc, Meissner, Stricker, 
Sreze, Beatty, Clay, Snipes, Weymar, Straub, Buhl, Dodd, 
Eisenhauer, Phillipe, Bailey, Grady, IOS, Bahamas Commorwealt:, 
Bank, International Ban Corp., Value Capital, Kilmorey Investments, 
Butler's Bank, Bank Cantrade, Fairfield General, Fairfield 
Aviation and Skyways (defendants Vesco, LeBlanc, Meissner, 
Stricker, Greze, Beatty, Clay, Dodd, Grady, and Bailey, are 
referred to as "Vesco and his group") did by means of Interstate 
Commerce and the facilities of National Securities Exchanges 
defraud plaintiff and its stockholders in violation of the 
Securities Excnange Act' of 1934 (15 U.S.C. §78aa). The purpose 
of the alleged fraud was to enable defendant, "Vesco and his 
group", to use the assets of ICC and its subsidiaries to obtain 
for themselves control of IOS. The sole basis for federal 
jurisdiction rests on t..s alleged violation of the Security 
Laws (15 U.S.C. $78aa). Plainziff does not allege in its 
complaint or in any of its affidavits that Vesco & Co., Inc. 


participeted in any way in the alleged schcme. 
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Vesco & Co., Inc. is incorporated in the State of 
'elaware with its only office in New Jersey. Its assets consist 
almost entirely of stock of ICC. Ves:o & Co., Inc. does not con- 
duct any business and does not have any contacts with the State 
of New York. The controlling stockholder of Vesco & Co., Inc. 
is Patricia J. Vesco as custodian for the four children of 
Robert L.. and Patricia J. Vesco. The company was createi in 
July, 1972, after revenue rulings were reccived, which establishec 
the viability of the company as a lor. considered estate planning 


technique. 


On June 1, 1972, żzi^r to the institution of the within 
action, Vesco & Co., Inc. instituted a suit entitled "Vesco & Co. 
Inc. v. Lawrence B. Richardson, et al", Docket No. C-3448-72, in 
the Superior Court of New Je: sey, Chancery Division, Bergen Count: 
(a copy of the front page of the complaint with the filiig date 
affi;.ed is attached hereto as Exhibit "A"). This suit was brought 
by Vasco & CO., Inc. on i: “wn behalf and on behalf of ICC and 
its other shareholders, à-. alleged various breaches by former 
officers anc directors of ICC óf their fiduciary obligations to 
IcC and its stockholders. This included the utilization and 
misappropriation of ICC funds for personal benefits, self-dealing 
ir. corporate assets, and other misconduct. Thereafter, on or 


about June 7, 1973, the matter now before this Court was 


instituted by ICC against Robert L. Vesco, et al. 
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ARGUMENT 
POINT I 


THE COMPLAINT SHOULD BE DISMISSED AS TO 
DEFENDANT, VESCO & CO., INC., FOR LACK 
OF SUBJECT MATTER JURISDICTION. 


Plaintiffs assert federal court jurisdiction 
over the cause of action against Vesco & Co., Inc. based 
upon § 27 of the Securities Exchange Act of 1934 
(15 U.S.C. § 78aa)and the principles of pendent jurisdict ^n. 

A reading of the complaint reveals that 
plaintiff has alleged in effect that "Vesco and hit group" have 
committed acts in violation of Rule 10b-5 and that they 
have committed other acts which may fall within the pendent 
jurisdiction of the federal ek However, nowhere in the 
complaint is it alleged that Vesco & Co., Inc. committed any 
act that could even be remotely connected with a violation of 
the Securities Laws. In fact no allegations whatsoever are 
asserted against Vesco & Co., Inc. and its name only appears 
in the caption of the complaint and in the description paragraph 
5(r). When there are no facts alleged, there can be no 
jurisdiction. 

Paragraph 6 of thc complaint sets out the allegations 


that Rule 10b-5 was violated - this being necessary to 
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establish federal question jurisdiction. (Paragraphs 8 
through 65 of the complaint set out specific acts that coii- 
prised the scheme complained of in Paragraph 6). Paragraph 7 
1 s the defendants who took part in the alleged violation 
of tne Securities Laws complained of in Paragraph 6 and the 
remainder of the complaint. Specifically excluded from this 
list is Vesco & Co., Inc. No violation of the Securities Act 
of 1934 is asserted against it. By this exclusion, ICC has 
admitted it as no basis for any action against Vesco & Co., 
Inc. based on the Securities Act of 1934. It cannot be said 
that the acts of fraud (the basis of a l0b-5 lawsuit) committed 
by Vesco & Co., Inc. are to be implied from the allegations of 
the complaint. Federal Rule C.P. 9(b) requires that "all 
averments of fraud or mistake, the circumstances constituting 
fraud or mistake shall be stated with particularity." 

There being no claim based on federal law asserted 
against Vesco & Co., Inc., the complaint should be dismissed 
for lack of jurisdiction. 

Neither can ICC assert that any possible but unstate 
claims against Vesco & Co., Inc. are within the ju. sdiction 
of this court due to its pendent jurisdiction. It is well 
settled policy that “the doc’ vine of pendent jurisdiction may 


be invoked only where the claim based upon a substantial 


Legal Memorandum 361a 


federal question is made against the same defendants with 
respect to whom non-federal claims are asserted." Rosenthal, 
Inc. v. Aetna Casualty & Surety Company, 259 F. Supp. 624, 

630 (S.D.N.Y. 1966). See also, Wojtas v. Village of Niles, 
334 F. 2d 797 (7th Cir. 1964), cert. denied, 379 U.S. 964 
(1965); New Orleans Public Belt R.R. v. Wallas, 173 F. 2d 

145 (5th Cir. 1949); Laves v. Nutter, 292 F. Supp. 090 

(S.D. Texas 1968); Maher v Newton Creek Towing Company, 190 
F. Supp. 933 (S.D. N.Y. 1961). The federal question necessary 
to invoke pendent jurisdiction must appear in the plaintiff's 
statement of its claim. Rosenthal, supra. at 628; see cases 
cited therein. It is clear from reading the complaint that 

no violation of the Sccurities Act of 1934 is asserted against 
Vesco & Co., Inc. As previously discussed, it is specifically 
excluded by ICC in its complaint from the alleged federal 

law violation. Absent a qualifying federal question claim 
against defendant, there is nothing to which other claims may 
pend. Rosenthal, supra.; Weiss v. Sur: sco, Inc., 295 F. Supp. 
824 (S.D.N.Y. 1969); see also, Letmate v. Baltimore and Ohio 
RR., 311 F. Supp. 1059 (D. Md. 1970); Tucker v. Shaw, ^08 F. 
Supp. 1 (E.D.N.Y. 1970); Mota v. Boyd, Weir and Sewell, Inc., 
200 F. Supp. 306 (S.D.N.Y. 1962). It is therefore absolutely 


clear .hat a defendant cannot be held subject to the jurisdiction 


of the court on the theory of pendent jurisdiction unless there 
is a substantial federal question or cause of action also 
asserted against it. (It is therefore not necessary to examine 
the criteria of pendent jurisdiction as set out in United Mine 
Workers v. Gibbs, 383 U.S.715 (1966), to s>. if that doctrine 
would even be applicable in this case if a substantial federal 
question had been raised against Vesco & Co., Inc.) 

A dismissal of the complaint in this action would 
be consistent with the Court of Appeals decision in O'Neill 
v. Maytag, 339 F. 2d 764 (2d Cir. 1964), where the court 
stated that dismissal of the complaint as to some defendants 
for failurc to state a cause of action was held to defeat 
federal jurisdiction over plaintiffs' non-federal claims 
against these defendants. In this case no federal claim is 
even asserted against Vesco & Co., Inc. Therefore, no 
federal jurisdiction cen possibly exist over any alleged non- 
federal pendent claims. 

The case cited by ICC at oral argument on June 18, 
namely, Kane v. Central American Mining and Oil, 235 F. Supp. 
559 (S.D.N.Y. 1964), does not in any way support the plaintiff’ 
position herein. On the contrary, the Kane case supports the 


position of Vesco & Co., Inc., for it was held in that case th 


certain pend.nt claims asscrted against the defendant would ! 
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valid for jurisdiction purposes only if federal claims were 
also properly pleaded. It is important to note that both 
federal claims and pendant claims were pleaded against the 
same defendants in Kane. This is clearly distinguishable 
from the case at bar, in that no federal claim whatsoever has 
been pleaded against Vesco & Co., Inc. As a matter of fact, 
no claims at all have been pleaded against this defendant. 
Under such a situation there are no circumstances under 
which jurisdiction can be found to lie against Vesco & Co., 


Inc. in this suit. 
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POINT II 


THE COMPLAINT SHOULD BE DISMISSED AS TO 
DEFENDANT, VESCO & CO., INC., FOR LACK 
OF IN PERSONAM JURISDICTION AND INSUF- 
FICIENCY OF PROCESS. _ 


The Securities Act c^ 334 provides: 


"Any suit or action »nforce any 
liability or duty crea:ed by this 
chapter or rules and regulations 
thereunder, or to enjoin any viola- 
tion of such chapter Or rules and 
regulations, may be brought in any 

such district or in the district 

whe’ 2in the defendant is found or 

is h, inhabitant or transacts business, 
ana process in such cases may be servod 
in any other district of which the 
defendant is an inhabitant or vherever 
the defendant may be found." 15 U.S.C. 
§ 78aa 


The act in effect provides for service of process anywhere 
in the United States. However, where a claim does not 
arise under the Securities Act (or any other federal act 
which specifically provides for special service of process) 
then Fed.R.C.P. 4(£f) is the governing provision for where 
and how a summons and complaint in a federal action must be 
serve^. This rule provides that "all grocess other than 

a subpoena may be served anywhere within the territoríal 
limits of the state in which the district court is held, 
and, when authorized by a statute of the United S.ates Or 


by these rules, beyond the territorial limits of that state." 
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In this case, tone & Co., Inc. was not served within the 
territorial limits of New York State, it being served in 
Delaware. There being no applicable federal statute providing 
for extra-territorial service, service of process was not 
properly effected and the court does not have in personam 
jurisdiction over Vesco & Co., Inc. The complaint should 
therefore be dismissed as to it. 

There is no theory of law that will support 
the sufficiency of process in this case. If one were 
even to assume for the purpose of argument only that 
jurisdiction in this case could be based on diversity of 
citizenship (which it can't), the process on Vesco & Co., 

Inc. would still be insufficient even considering any state Ld 
long arm statute - for the requirements of due process have 
not been met. 

“In order for the corporation to be amenable to 
service in a state, it must have minimal contacts with the 
state, sufficient to warrant subjecting it to suit there 
without affending due process standards." Grammenos v. 
Lemos, 457 F. 2d 1067, 1072 (2d cir. 1972). See, McGee v. 


anternational Life Insurance, 355 U.S. 220 (1957); International 


Shoe Co. v. State of Washington, 326 U.S. 310 (1945). More 
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than an incidental contact with the State is necessary, 
although the party does not have to be authorized to do 
business in the state or have officer there. In this case, 
Vesco & Co., Inc. fit none of the requirements necessary 

to sustain this Court's jurisdiction. It has absolutely 

no contact whatsoever with New X State. It transacts 

T siness in New York State and has no agents functioning 
in wew York State. It is incorporated in the State of 
Delaware with an office in the State of New Jersey. TO 
subject it to jurisdiction before this Court woi ld go 
beyond any sense of fair play, Que process, or substantial 
justice as enunciated by the courts. 

Where a defendant challenges the in personam 
jurisdiction of the Court, the burden of proof that he has 
contacts with the stute sufficient to warrant jurisdiction 
must be borne by the plaintiff. Fergus Motors v. Standard 
Triumph Company, 130 F. Supp. 780, 782 (S.D.N.Y. 1955); 
Kelley v. Three Bays COorp.': 173 F. Supp. 835, 837 (S.D.N.Y. 
1959), aff'd, 276 F. 22 958 (Ja Cir. 1960); Chunky Corp. Y. 
Blumenthal Bros. Chocolate co., 299 F. Supp. 110, 114 (S.D.N.Y 
1969). It is clear under the facts of this case that plaintif 
cannot meet this burden and, therefore, s2rvice upon defencant 
Vesco & CO., Inc., outside the State of New York is improper 


and must be quashed, and this suit dismissed. 
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POINT III 
THE COMPLAINT SHOULD BE DISMISSED AS TO 
DEFENDANT, VESCO & CO., INC., FOR FAILURE 


TO STATE A CLAIM UPON WHICII RELIEF CAN BE 
GRANTED. 


Pursuant to F.R.C.P. 12(b)(6), a complaint should 
be dismissed if there is a "failure to state a claim upon 
which relief can be granted." ^s indicated above, there has 
been no claims »-*erted against the defendant, Vesco & Co., 
unc. Rather, it seems to rely upon a blanket conclusicnary 
contention, not contained in the complaint, that Vesco & COo., 
Inc. is in some way associated with defendant, Robert L. Vesco, 
and that this is sufficient for jurisdiction, even in the 
absence of traditional legal principles. 

It would seem transparent that if no c? ims are 
asserted, there is cer'ainly nothing for the Court to 
consider or upon which to grant relief. Vesco & Co., Inc. 
is mentioned once in the entire complaint filed by plaintiffs, 
that being in paragraph 5'7), a description of the various 
defendants. No other facts have been alleged. 

We are quite mindful of the fact that the Federal 
Rules of Civil Procedure do not require a claimant to specify 
in detail all facts upon which a claim is based. We recognize 


that all that the rules require is “a short and plain , 3tement 
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of the claim". There has been nothing at all. Such practice 
not only contravenes Rule 9(b) F.R.C.P., which requires that 
all averments of fraud be stated with particularity, but 

also is directiy contrary to the case law of this district 
and this circuit. 

Where insufficient facts are pleaded in a complaint, 
or where "mere conclusory allegations" are asserted, the 
complaint must fail for failure to state a claim upon which 
relief can be granted. Shemtob v. Shearson, Hammill & Co., 

448 F. 2d 442 (2d Cir. 1971). See also Israel v. The City 
Rent & Rehab. Admin. of New York, 285 F. Supp. 908 (S.D.N.¥. 
1968), where a complaint was ruled insufficient under Rule 
12(b)(6) because the plaintiff pleaded only "vague and 
conclusory allegations." 

Furthermore, this complaint must fail as to defendant, 
Vesco & CO., Inc.,; for as contenc d above there is no federal 
question presented as to this defendant. Even if this Court 
should find that somewhere in this complaint there is a pendant 
claim lurking against Vesco & COs: Inc., that would not be 
enoush to establish jurisdiction in the absence of any federal 


clair. A similar situation arose in Shemtob, where the 


Cour’. stated: 
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"Thus plaintiffs' claim is nothing more 
than a garden-variety customer's suit 
against a broker for breach of contract, 
which cannot be bootstrapped into an 
alleged violation of § 10(b) of the 
Exchange Act, or Rule 10b-5, in the 
absence of allegation of facts amounting 
to scienter, intent to cefraud, reckless 
disregard for the truth, ox knowing use 
of a device, scheme or art .ice to defraud. 
It is insufficient to.all 2 mere negli- 
gence, SEC v. Texas Gulf Sulphur, 401 

P. 2d 1276, 1290-1291 (2d Cir. 1969), 
breach of contract or breach of a stock 
exchange rule, Colonial Realtv Corp. v. 
Bache & Co., 358 F. 2d 178 (2a Cir.), 
cert. denic, 385 U.S. 817, 87 S. Ct. 
40, 17 L. Bd. 24 56 (1566)." 


The language used by the Court in Israel is also 
applicable to this situation: 


"No substantial federal qucstion is 
presented under any of the constitu- 
tional provisions or statutes cited 
and this Court lacks jurisdiction over 
the subject matter of the complaint. 
The complaint fails to state a claim 
on which relief can be grantcd; it 
fails to set forth facts; it sot forth 
only a series of conclusory charges 
Aevoid of factual content lacking 
legal significance. The co;nplaint 

is dismissed.” 


Attorneys for plaintiff have hzc ample opportunity 
to cure the obvious defects in this complaint as to the 
defendant, Vesco & Co., Inc. They have failed to do so, 


and, on the contrary, have consistently failed to allege any 
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specific facts against this defendant. Vesco & CO., Inc. 


respectfully contends that under such circumstances the 


complaint must be dismissed for failure to state a claim 


upon which relief can be granted. 


in 


pe 
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POINT IV 
ASSUMING, BUT NOT CONCEDING, TIIAT JURIS- 
DICTION OVER VESCO & CO., INC. IS FOUND 
BY THIS COURT, IT IS NOT WITHIN THE POWER 


OF THIS COURT TO ENJOIN THE SUIT PENDING 
IN NEW JERSEY STATE COURT.  - 


With respect to the injunctive relief sought by 
- as a result of the Order to Show Cause dated June 22, 
73, we incorporate by reference our contentions with 
spect to jurisdiction and process. But even were we to 
sume for the purpose of this argument that jurisdiction 
ists, there would still be no basis for an injunction. 
The statute under vhich plaintiff seeks an 
junction, pendente lite, is 28 U.S.C.A. S 2283, which states: 


"A court of the United States may not 

grant an injunction to stay proceedings 

in a state ccurt except as expressly 

authorized by Act of Congress, or where 

necessary in aid of its jurisdiction, 

or to protect and effectuate its judg- 

ments." 

As indicated by the language of the statute, this 
ti-injunction rule is quite broad, and may only be circum- 
nted in three very narrow, precise situations, namely: 

) where expressly authorized by federal. statute, (2) where 
cessary to aíd the federal court's jurisdiction in the 


nding proceeding, ana (3) where necessary to protect and 
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effectuate that judgment. However, Vesco & Co., Inc. was 
rot a party to that action and it has not been served with 
process in that action. Surely the mere addition of that 
caption to the within matter cannot suffice to cure this 
essential defect. | 

The case law is clear that § 2283 must be strictly 
construed and any exceptions narrowly applied. As the 


Supreme Court stated in Atlantic Coast Line Railroad CO. Y. 


Brotherhood of Locomotive Engineers, 398 U.S. 281, 297, 


= ——— t t 


90 S. Ct. 1739, 26 L. Ed. 2d 234 (1970): 


"Any doubts as to the propriety of a 
federal injunction should be resolved 
in favor of permitting the state courts 
to’ proceed in an orderly fashion to 
finally determine the controversy. 

The explicit wording of 2283 itself 
implies as much and the fundamental 
principle of a dual system of courts 
leads inevitably to that concJusion." 


This great reluctance by the federal courts to 
enlarge the three narrow exceptions to the anti-injunction 
statute is supplemented by the principle that once a party 
has ^»mmenced suit. it i only under the most extraordinary 
circumstances that a court in a subsequent suit will enjoin 


the proceeding that was prior in time. Hill v Martin, 296 


U.S. 393, 56 S.Ct. 278, 80 L. Ed. 293 (1935); Amcrican 
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Houses v. Schneider, 211 P. 2d 881 (3rd Cir. 1954). 

In this regard, it is important to note that, 
contrary to the assertions of Mr. Butowsky in his affidavit 
filed on June 22, the suit presently before this Cert was 
commenced subsequent to the action started in New Jersey 
state court by Vesco & Co., Inc. Vesco & Co., Inc. filed 
its suit on June 1, 1973. ICC filed its suit in federal 
court on June 7, 1973. The New Jersey Rules of Court are 
quite clear in this matter. R.4:2-2 states: 


"A civil action is commenced by filing 
a complaint with the Court." 


In the Butowsky affidavit mentioned above, reference 
is made to the Vesco & Co., Inc. v. Richardson suit solely in 
relation to the relief sought in the Fourth Count of that 
complaint. It is important to note that that Count does not 
endeavor to challenge as such this Court's judgment, but 
solely ICC's consent thereto, without which the judgment 
may well not have been entered. But even assuming arguendo 
that this Court should find some authority on which to base 
an injunction of the relief sought in that Fourth Count, 
there would still be no basis on which. to enjoin Vesco & Cos, 
Inc. from proceeding on the other matters alleged in their 


complaint, and particularly against defendants other than ICC. 
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The important policy consideration in this area 
has been stated by the Second Circuit in Vernitron Corp. V. 


Benjamin, 440 P. 2d 105 (2d Cir. 1971) cert. den., 402 U.S. 


|: 987: 


"(T)o justify an ínjunction of a state 
court action, it is not sufficient to 
show that the matter properly before 

a state court embraces issues within 
the compass of the federal suit, cven 
if the federal court has exclusive 
juris ‘ction over its case (citation). 
There is no reason why the state court 
cannot or should not determine issues 
of fact and state law relevant thereto 
as they come up in state litigation." 


A final critical point for consideration by this 
Covrt is that the issues and causes of action in the New 
Jersey suit are distinct and separate from those cither 
presently or previously before this Court. In such a 
circumstance, where little or no overlap between the 
federal and state suit is involved, yet another reason is 
presénted why an injunction should not be granted. 

The basic reason for the third exception listed 
in § 22583 was to prevent relitigation in state courts of 
matters already determined in federal courts. Necchi 
Sewing Machine Sales Corp. V. Carl, 260 F. Supp. 665 (S.D.N.Y. 
1966) State of Oklahoma ex rel. Wilson v. Blankenship, 447 F. 
24 687 (10th Cir. 1971), cert. den., 405 U.S. 918. No such 
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problem is present in the two cases involved nere, for they 
involve essentially different parties and different issues. 
Moreover, there are claims in the New Jersey action, particularly 
with reference to the defendants, Richardson and Benjamin, 

which are not found in any other action and as to which there 


is no indication as to any prospective action by ICC. 
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CONCLUSION 
For the reasons set forth above, and such additional 
matters as may bc presentec to the Court upon oral agrcement 


of these motions, the complaint against Vesco & Co., Inc. 


should be dismissed. 


of — Respectfully submitted, 
Laurence B. Orloff 
James J. Shrager HANNOCH, WEISMAN, STERN & BESSER 
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Opposition to Motions of Certain of the defendants, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ..v............... x 
INTERNATIONAL CONTROLS CORP., $ 

Plaintiff, 

š 73 Civ. 251f 
-against- s (CES) 

ROBERT L. VESCO, et al., 

Defendants. 
PEI EEEE ES EEN eer RRE A aban este AAS pev R x 


MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
MOTIONS AND IN OPPOSITION TO MOTIONS 
OF CERTAIN OF THE DEFENDANTS 


Preliminary Statement 


By its Final Judgment of Permanent Injunction and 
Appointment of Special Counsel and Directors entered in 
Securities and Exchange Commission v. Robert L. Vesco, et 
al., 72 Civ. 5001 (CES), this Court appointed Special 
Counsel and a new interim independent Board of Directors 
for plaintiff International Controls Corp. ("ICC"). The 
Final Judgment directed Special Counsel to conduct a full 


investigation into the affairs of ICC, report to this 


Court and the Securities and Exchange Commission (the "SEC") 
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and take all appropriate action, including, but not limited tc 
the inscituticn and prosecution of suits on behalf of ICC to 


recover all assets or monies improperly used, taken, wasted, 


misappropriated or paid to anyone without appropriate author- 
ization of the Board of Directors of ICC, or in breach of duti 


owed to ICC. Special Counsel was further directed that: 
". . + pending the investigation and account- 
ing by the Special Counsel, he shall take im- 
mediate, necessary or appropriate action to 
protect International Controls’ claims, inter- 
ests and rights and pursue all possible claims 
against the defendants herein or any other per- 
sons including, but not limited to, the commence- 
ment of legal proceedings to prevent the dissipa- 
tion or flight of ar: funds or other assets, the 
placing of a stop transfer order on securities 
beneficially owned or controlled by said defend- 
ants and/or the institution of appropriate action 
to freeze and preserve the assets of said defend- 
ants or others who may be obligated to Internatione 
CORETOLSs« ¿ + X" (Emphasis added). 


The instant action instituted on June 7, 1973 is a 


direct result of these directions to Special Counsel. 


Upon investigation, Special Counsel found defend- 
ant Vesco and his group had engaged in an unlawful scheme in- 
volving the purchase and sale of securities to use ICC to 
obtain for themselves the l.nefit and control of I. O. S. 
Ltd. ("I.O.S.") and related companies, and other assets 


of ICC, including the stock of Fairfield General Corpora- 
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tion ("Fairfield General"), and its subsidiaries, Fair- 
field 7»: ‘ation Corporation ("Fairfield Aviation") and Sky- 
ways Leasing Corporation ("Skyways"), whose sole business 
is the ownership ari operation of a Boeing 707, Register 


Number NliR7. 


The principal architect of that schem»?, defendant 
Vesco, had failed to appear to plead to a criminal indict- 
ment in New York and was a fugitive from justice, living 
outside of the United States to avoid the jurisdiction of 
the Courts. In addition, the principal asset of Fairfield 
General, Fairfield Aviation and Skyways, the Boeing 707, 
has been removed from the United States, and was under 
tract for sale. Once converted to cash, this asset could 
quickly disappear. The only other known asset of defendar. 
Vesco that could be available to satisfy a judgment is his 
stockhold;^gs in ICC and most of that has been transferred 
to his corporation, defendant Vesco & Co., Inc. ("Vesco & 
Co."). Accordingly, this action was commenced and at the 
time of commencement of the action a preliminary injunction 


was sought to preserve the status quo. 


This Court has before it the following motions: 


1. ICC's motion for a preliminary injunction re- 
straining the transfer of certain assets by 
defendants Fairfield General, Fairfield Avia- 
tion, Skyways, Robert L. Vesco, Vesco & Co., 
Frank G. Beatty, Joel Crady and Alwyn Eisen- 
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hauer. (Order to Show Cause signed June 8, 
1973) .* 


2. ICC's motion to preliminarily enjoin the prosecu- 
tion by certain of the defendants of two actions 
in the State of New Jersey entitled "Fairfield Gen- 
eral Corporation v. International Controls Corp." 
(N.J. Sup. Ct., Chan. Div., Essex Co.) and "Skyways 
Leasing Corporation v. International Controls Corp.," 
(N.J. Sup. Ct., Law Div., Essex Co.) (Ord. to Siow 
Cause signed June 8, 1973).* 


3. ICC's motion to preliminarily enjoin prosecution of 
the action entitled "Vesco & Co., Inc. v. Laurence 


B. Richardson, et al.,"  (N.J. Sup. Ct., Chan. Div. 
Bergen Co.) (Order to Show Cause signed June 22, 
1973).** 


4. Motion of defendant Vesco & Co. for dismissal of the 
Complaint for lack of subject matter jurisdiction, 
lack of personal jurisdiction and insufficiency of 
service of process. (Notice of Motion dated June 4, 
1973). 


5. Motion of defendant Alwyn Eisenhauer to dismiss the 
Complaint for lack of subject matter jurisdiction, 
personal jurisdiction and insufficiency of service 
of process.  (Undated Notice of Motion) 


The matters at issue on the first three motions concern 
chiefly the 2nd, 3rd, 4th, 5th, 6th and 7th counts of the Com- 
plaint, all of which deal with certain events and transac- 


tions relating to ICC's aviation business, Fairfield General, 


*Supported by affidavits of David M. Butowsky, sworn to June 7 
1973 and June 18, 1973; Allen M. Shinn, sworn to June 6, 1973 
Laurence B. Richardson, Jr., sworn to June 7, 1973; and Malco: 
McAlpin, sworn to June 7, 1973. 


**Supported by affidavit of David M. Butowsky, sworn to June 2 
1973. 
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Fairfield Aviation, Skyways Leasing and a certain Boeing 707 
airplane. The other two notions attack the sufficiency of the 
entire complaint as it relates to defendants Vesco & Co. and 
Eisenhauer. This memorandum submitted on behalf of the plain- 
tiff will first set forth the relevant facts and then present 
plaintiff's position with respect to each of the motions re- 


ferred to above. 


FACTS 

The facts are set forth in the affidavits of Allen 
Shinn (President of ICC), sworn to June 6, 1973; Malcom McAlpin 
(Former Director of ICC), sworn to June 7, 1973 and Laurence 
B. Richardson, Jr. (Former President of ICC), sworn to June 7, 
1973; David M. Butowsky (Special Counsel), sworn to June 7, 
1973, June 18, 1973 and June 22, 1973. In summary, they are: 

1. Plaintiff (hereinafter referred to as "YOoe") is 
a Florida corporation which is publicly held, has a substan- 
tial number of stockholders and is listed on the American 
Stoc: Exchange (Shinn par.5). Defendant Robert L. Vesco 


was an officer, director and the controlling stockholder of 


ICC holding approximately 25% of ICC's stock (Shinn par. 4). 
Prior to January l, 1971, plaintiff's business consisted in 
part of the ownership and operation of a wholly-owned sub- 


sidiary referred to hereinafter as "Fairfieid Aviation," a 
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New Jersey corporation. Fairfield Aviation in turn wholly owned 
a New Jersey corporation, Skyways Leasing Corporation (Shinn 


pars. 6, 7). 


2. The Complaint alleges that sometime during 1971 defer 
ant Robert L. Vesco formulated a plan by which he would cause 
ICC to acquire and pay the iiia for a Boeing 707 airplane 
which would be used as his personal transportation vehicle, 
for personal pleasure and for business largely unrelated to 


the business of ICC, and pursuant to that plan would cause 
Icc to transfer said airplane, together with other assets of 
substantial value, to a corporation contre tled and dominated 
by him, thereby permitting him to have all the enjoyment of 
ownership of the airplane it the expense of ICC (Comp. pars. 
6, 21). Defendants Grady, Beatty, Clay and Dodd, who were 
all officer-director fiduciaries of ICC and/or its wholly- 
owned subsidiaries (Fairfield General, Fairfield Aviation 
and Skyways Leasing), joined with defendant Robert Vesco in 
formulating and carrying out that plan (Comp. par 7; Shinn 
par. 8). Beatty was and is the chief executive officer of 
defendant Fairfield General; Grady the chief executive of- 
ficer of defendant Skyways Leasing (Comp. par. 8) 

3. Pursuant to that plan, the following steps were 
taken: 


(a) On December 23, 1970, Vesco caused ICC to 
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contribute to Skyways certain aircraft assets (not the Boe- 
ing 707) having an aggregate market value of $363,000 (Comp 


par. 22]. 


(b) On June 15, 1971, Vesco caused S) yways to 
purchase the Boeing 707 from Pan American Airways for 
$1,375,000, of which $343,750 was paid with funds contributed 
to Skyways by ICC and the balance owed to the seller in 


twenty quarterly installments (Shinn par. 10). 


(c) Between June 1.71 and December 8, 1971, Vesco 
caused ICC to advance approximately $1,000,000 toward the 
cost of acquiring the Boeing 707 and the refurbishment and 
improvement of that plane (Shinn par. 14). During the three 
months ended September 30, 1971, Skyways leased the plane to 
Icc at a total cost of £139,000. By lease dated as of October 
1, 1971, ICC agreed to lease the plane from Skyways for a 
period of five years at an approximate gross rental of 
$3,500,000, the larger portions of which were to be paid as 
monthly rental during the first two years of the lease 
($100,000 a month for the first three months, $83,000 per month 
for the next twelve months). Under the terms of the lease (4) 106€ 
was responsible for service, maintenance, overhaul scheduling and 


personnel; (ii) Skyways had the absolute right to terminate the 
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lease any time it wished to sell or transfer ownership of 
the plane; and (iii) all improvements to the plane paid for 
by ICC became the property of Skyways. (Shinn par. 11(a); 


Ex. B to Shinn Affid., Articles V and VIII). 


(d) The "refurbishing" of the airplane was such 
as to make it suitable only as an entertainment and transpor- 
tation center for Mr. Vesco personally. Its seating capacity 
was reduced from 150 passengers to approximately 33; enter- 
tainment facilities such as a discotheque, dance floor, hi- 
fi stereo, sauna and other amenities were installed (Shinn 


par. 13). 


(/) In November 1971, as part of the aforesaid 
plan, defendant Vesco caused still another corporation to 
be organized. This corporation was Fairfield General. It 
had no assets. At an ICC Board o* Directors meeting held 
December 8, 1971, the ICC Board of Directors adopted resolu- 
tions purporting to accomplish the following (Ex. E to Shinn 
Affid.): 
(i) Transfer of all of the stock of Fair- 
field Aviation owned by ICC to the newly organized 
Fairfield General, thereby divesting ICC of its con- 


trol over Fairfield Aviation, its aviation business, 


Skyways Leasing and the Boeing 707. This transfer 
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was made in exchange for stock of the newly organ- 
ived Fairfield General. 
(ii) Declare a purported dividend by ICC 

to its own stockholders (of which Robert L. Vesco per- 

sonally owned 25%) of the stock of Fairfield General. 

This "dividend" was accompanied by a 1933 Act regis- 

tration and prospectus which accomplished an instan- 

taneous "spin-off" launching Fairfield General as a 

separately publicly held and traded corporation. 

(Ex. A to Shinn Affid.). 
As a result of the foregoing steps, a new corporate complex 
was created wholly apart from ICC in which all of the Fair- 
field Aviation assets, including the Boeing 707, were held. 
The said complex was controlled by Vesco through his 25% owner- 
ship of its stock and the installation cf a Board of Directors 
of his choosing prior to the spin-off, consisting of his co- 
conspirator defendants, Grady, Clay, Dodd and Beatty. This 
new corporate complex was now the beneficiary of the funds 
expended by ICC for the acquisition and improvement of the 
Boeing 707 and was the lessor under an onerous lease, a lease 
under which ICC had spent and would spend hundreds of thousands 
of dollars as escalated rentals during the early months to pay 


for tiie improvements to the Boeing 707, but which provided that 


` 
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if the plane were sold or transferred, ICC's rights as lessee 
could be terminated on five days notice and it would lose the 
"benefits" of the later and cheaper portions of the rental per- 
iod and would forfeit all of the expenditures it had made for 
improvements. 

(f) Two former directors (including one present 
at the December 8, 1971 meeting) have given sworn statements 
in this Court that their consent to the aforesaid exchange and 
"dividend" was secured by misstatements of fact and omissions 
of material statements of facts. (See McAlpin Affid. June ri^ 
1973; Richardson Affid. June 7, 1973). Principal among these 
are: 

(i) They were not told the truth about the 
amount spent on refurbishing the plane, or about the 
sumptuous nature and extent of the renovations. 

(ii) They were not “old the onerous terms 
of the lease to Skyways. i 

(iii) They were told that the plane would 
be used and paid for by I.O.S. and would not be an ex- 
pense to ICC, or used by Mr. Vesco for his personal 
transportation. 

(g) At the time of the distribution of the Fair- 


field General shares as a dividend to the stockholders, there 


was issued and delivered a 1933 Act prospectus (Ex. A. to 
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Shinn Affid.). This prospectus contained a number of false 
and misleading statements, among which wer the following: 

(i) It stated that the cost of refurbishing 
the plane was $350,000. In fact, it cost more than 
$600,000. (Shinn par. 13). 

(ii) It concealed the fact that the improve- 
ments to the Boeing 707 were designed to the satisfac- 
tion and personal taste of Robert L. Vesco, would in 
effect transform the plane into a pleasure palace for 
him and render it thereafter commercially useless. 
(Shinn par. 13). 

(iii) It failed to disclose that the 
$1,000,000 spent in the acquisition and refurbishing 
of the plane had been expended without authorization 

g 
of the Board of Directors (Shinn par. 14) until the 
purported "ratification" of December 8, 1971 when it 
was a fait accompli. 

(iv) It failed to set forth the termination 
and modification provisions of the lease wi h Skyways 
referred to above. (Shinn par. 17). 

(v) It dishonestly stated that the purpose 
of the dividend was because "the General Aviation busi- 
ness did not fit into the operations of any of the re- 


constituted subsidiaries [of IGc]." (Ex. A to Shinn 
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Affid. at p. 4) when the real reason was to place the 
aviation assets under the absolute control of defend- 
ant Robert L. Vesco so that he could have the Boeing 
707 for his personal use. 

(h) The dividend of Fairfield General shares 


resulted in a spin-off of much more than $1,000,000 of ICC' 


fo-mer assets without putting any true value into the hands 
of the stockhclders who received it (other than Vesco). The 
Stock itself had little inherent value. The principal busi- 


ness of the corporation was its lease with ICC and the prin 
cipal use of the plane was to fly Vesco from place to place 
luxury. The stock had an insubstantial market value and 
like ICC stock, the stock of Fairfield General was not li: 

on any exchange (Shinn par. 21). 

(i) During 1971 and 1972 (and, indeed, up to ! 
very date), the Boeing 707 was used by Robert L. Vesco and 
bers of his family for trips to different places around the 
world. Most of the destinations are serviced by commercial 
airlines. The 707 is too large to land in small airports no! 
so serviced. First-class tickets on commercial aircraft for 
the same trips would have cost ICC approximately $220,000. 
stead, ICC expended approximately $2,300,000 for the Boeing 


in 1972 alone. (Shinn par. 12). 
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4. In July 1972 (a time when he was under intensive 
SEC investigation), Robert Vesco caused to be created a Delaware 
corporation, defendant Vesco & Co., and contribyted 800,000 
shares of ICC common stock to said corporation. The basic acti- 
vity of Vesco & Co. consists of the ownership of Vesco's ICC 
stock. Robert Vesco is the owner of the preferred shares of 
Vesco & Co., his wife, Patricia J. Vesco, as custodian for 
their children, is the owner of all of the voting and non-voting 
common stock of the company (Affid. of Stern June 12, 1973; Affid. 
of Butowsky June 18, 1973). 

S5. In November 1972, the Securities and Exchange 
Commission instituted the action entitled SEC v. Robert L. Vesco, 
et al., 72 Civ. 5001 (CES). In that proceeding, application was 
made to have a receiver appointed for ICC. The said application, 
as well as the claim by the SEC against ICC, was resolved by a 
Final Judgment of Permanent Injunction and Appointment of Special 
Counsel and Directors dated March 16, 1973. It, in turn, was 
followed by an Order of this Court dated March 25, 1973 naming 
George D. Gould, Charles S. Desmond, John Mosler, Allen M. Shinn 


and Joseph Weiner as interim directors and David M. Butowsky as 
Special Counsel. 


6. Defendant Alwyn Eisenhauer is the principal pilot 


of the 707 and the personal pilot of Robert Vesco (Comp. par. 8). 
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On March 7, 1973, plaintiff ICC had entered into an agreement 
with defendant Eisenhauer pursuant to which defendant Eisenhauer 
agreed to fly the *oeing 707 at ICC's request for all flights 
which ICC deemed necessary while the Boeing 707 is leased to 


and under the control of ICC. Pursuant thereto, plaintiff ICC 
instructed defendant Eisenhauer to fly the Boeing 707 to Newark 
and paid defendant Eisenhauer expense money to do so. Defend- 
ants Grady and Beatty wrongfully instructed defendant Eisenhauer 
to fly the Boeing 707 to Beirut and thence to Nassau and thence 
to Beirut, and defendant Eisenhauer complied. This was done 
secretly and without prior notice to ICC despite the fact that 
negotiations were then being conducted between defendants Grady, 
Beatty and counsel to ICC (Shinn par. 23). As stated by defend- 
ant Eisenhauer, the pilot of the Boeing 707, in his letter to the 


SEC, the Boeing 707 has been kept out of the United States since 


that date and has been contin" uasly used by Vesco and other 
defendants herein. (shinn par. 23) 

7. Defendants Beatty and Grady have informed counsel 
to ICC that Skyways was attempting to sell the Boeing 707. 
Attempts to sell the Boeing 707 have continued to the present 
time. (Shinn par. 24) 

8. (a) In February 1973, at the demand of the SEC, 


this Court enjoined ICC from making any further payments pursual 


to the lease with Skyways covering the Roeing 707 and no such } 


316 
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ments were thereafter made (Shinn par. 22). 

(b) The Final Judgment of March 16, 1973 pro- 
hibited ICC from holding any annual meeting of stockholders 
without the consent of the SEC until its proxy material, in- 
cluding accompanying financial information, is found by the 


SEC to be in accordance with the Securities Exchange Act of 


1934. 


9. Fairfield General, Fairfield Aviation and 
Skyways continue to be dominated and controlled by Robert L. 
Vesco and the directors selected by him, said defendant- 


Beatty, Clay, Dodd and Grady (Shinn par. 23). 


10. (a) On or about May 25, 1973, Fairfield 
General, Fairfield Aviation and Skyways commenced an action 
against ICC seeking to enforce certain air taxi and manage- 
ment agreements made between those companies and ICC at a 
time when said companies were wholly owned subsidiaries of 
ICC and as part of the alleged plan and conspiracy of Robert 
L. Vesco as set forth above (Ex. B to Affid. of Butowsky 


June 7, 1973). 


(b) On June 5, 1973, Skyways caused an 


action to be brought in a New Jersey state court seeking 


to recover over $2,000,000 fron ICC claimed to be due under 


, 
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the Boeing 707 lease (Ex. A .^ Butowsky Acfid. June 7, 1973). 


(c) On June 7, 1973, Vesco & Co brought a 
stockholders' action in a New Jersey state court seeking to 
have the Court appointed Board of Directors removed and an 
election of directors held and also asserting derivative 
claims on ICC's behalf against certain of ICC's former 


directors (Ex. A to Butowsky Affid. June 22, 1973). 
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SUMMARY OF PLAINTIFF'S POSTTIOL 

1. Plaintiif is entitled to a preliminary inju ction 
against Fairfield General, Fairfield Aviation, Skyways and 
Vesco & Co., Inc. enjoining them pendente lite “:om trans- 


ferring certain assets. 


It is plaintiff's position (See Point I) that (i) a 
prima facie showing of merit has been made, (ii) irreparable 
injury is threatened to , (tiff by the possibility of 
transfer of said assets, and (iii) the defendants can make 
no showing of P?^y comparable injury by the granting of the 


injunction. 


2. Plaintiff is entitled to a preliminary injunction 
enjoining the prosecution of the actions by Skyways and Fair- 
field General in the state courts of New Jersey. Such an 


injunction is permitted by 28 U.S.C. $2283. 


In support of its position on this question, plaintiff 
will show (See Point II) that the state court actions sought 
to be enjoined constitute the continuation and effectuation 
of the wrongs alleged in the complaint. An Order of this 
Court restraining such litigation is, therefore, "expressly 
authorized" within the meaning of 28 U.S.C. §2283. Morcover, 
it will be shown that the New Jerscy litigation tends to em- 


barrass and frustrate the exercise by this Court of 1ts ex~ 


-16- 


Legal Memorandum 396a 
i 


clusive jurisdiction to enforce the Securities Exchange Act 
of 1934 (the "34 Act"). An injunction would, therefore, be 
ia nid of" this Court's jurisdiction as prescribed in 28 


U.S.C. $2283. 


3. Plaintiff is entitled to a preliminary injuncti 
enjoining pendente lite the prosecution of the action in the 
state courts of New Jersey by Vesco & Co. 

In support of plaintiff's position on this issue, 
will be shown (See Point III) that since the Vesco & Co. New 
Jersey action is a direct attack on this Court's judgment in 
SEC v. Vesco, et al., an injunction against the continuance of 
such state court proceedings is necessary to "protect or effec 
ate" said judgment. 

4. The motion of Vesco & Co. to dismiss for lack 
of subject matter jurisdiction, lack of personal jurisdiction 
or insufficiency of process should be denied. 

In support of plaintiff's position on this motion, 
plaintiff will show (See Point IV) that the Complaint in alle 
ing that Vesco transferred assets to Vesco & Co. properly sta 
a federal claim against that corporation. Further, it wilt ! 
shown that Vesco & Co. is a corporate alter cyo for defondant 


Robert L. Vesco, created by him during the perpetuation of 
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fraud charged in the complaint, and into which he has placed 

his stock of ICC, which may be the only property from which 

this Court's judgment against him may be satisfied. In the 

light of the fact that Mr. vesco has fled the United States 

and is a fugitive from justice, this Court's powers to enforce 

the Securities Exchange Act of 1934 extend to reaching a corpor- 

ate creature controlled by him in which his assets may be found. 
5. The motion of defendant Alwyn Eisenhauer to dis- 

miss the complaint for lack of subject matter jurisdiction, per- 

sonal jurisdiction and insufficiency of process should be denied. 
In support of its position that said motion should be 

denied, plaintiff will show (Point V) that the complaint charges 

Mr. Eisenhauer with aiding and abetting all of the violations 

alleged therein and, therefore, states a claim under the Federal 


Securities Laws against him. Further, it has been shown that 


Alwyn Eisenhauer tock an active role in helping the other defer.- 


ants secure the principal benefit from their illegal) acts by re- 
moving the Boeing 707 from the United States. This Court, there- 


fore, has jurisdiction over Mr. Eisenhauer. 
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POINT I 
PLAINTIFF IS ENTITLED TO A PRELIMI- 
NARY INJUNCTION AGAINST DEFENDANTS 
FAIRFIELD GENERAL, FAIRFIELD AVIA- 
TION, SKYWAYS LEASING AND VESCO & 


CO., INC. RESTRAINING THE TRANSFER 
BY THEM OF CERTAIN ASSETS _ 


A. Showing of Merit 


The facts hereinabove summarized in the statement of 
facts and the further facts set forth in the affidavits of 
Messrs. Shinn, McAlpin, Richardson and Butowsky clearly es- 
tablish a meritorious claim. The gravamen of the complaint 
is that defendants Vesco, Beatty, Grady, Dodd and Clay con- 
trived, through the use of the corporate defendants Fairfield 
General and its subsidiaries, to cheat ICC by first arrangin: 
for the acquisition of the Boeing 707, the rcfurbishing of it 
and the lease between ICC and Skyways, all at ICC's expense 
and on onerous terms to ICC. This was all done while Fair- 
field Aviation and Skyways were ICC's wholly-owned subsidi- 
aries. They arranged for ICC to transfer its ownership to 
Fairfield General, a corporation theretofore without assets 
which would be "spun-off". Vesco would be the totally domi- 
nant stockholder and the Board of Directors would be defen- 
dants Beatty, Grady, Clay and Dodd. As a consequence of th 
transaction, all of the advantages given to Skyways in the 


form of ICC's expenditures for the plane and by the terms O 
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the lease devolved upon an independent economic entity con- 


trolled by Vesco and were lost to ICC. 


Thus, aS a consequence of the transaction, ICC had 
expended more than $1.5 million in respect of an airplane 
which was no longer its property and which it never needed 
in the first place. Moreover, ICC was bound to an onerous 
lease which might have been innocuous when the lessor was 
its wholly-owned subsidiary but which became lethal after 
that subsidiary was spun-off. Finally, the sole purpose of 
the lease and of the plane was to provide luxurious private 
transportation for Mr. Vesco and his associates in circum- 
stances wholly unsuited for their corporate responsibilities 


to ICC. 


The very concept of a corporate Boeing 707 for Fair- 
field General, its subsidiaries or its parent, ICC, was 
extraordinary.  ICC was a small company with no business 
need for the Boeing 707 and there was no plan to operate 
the Boeing 707 commercially. As shown in Exhibit C to the 
Shinn Affidavit, the cost to tcc for first-class airfare on 
commercial airlines for all passengers transported on the 
Boeing 707 during 1972 would have been approximately $220,000 

f instead of the more than $2,300,000 actually spent that year 


by ICC on the Boeing 707. 


The refurbishment of the Boeing 707 was spectacular- 
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ly wasteful. The Fairfield Prospectus stated that the cost 


was limited to $350,000. In fact, it cost more than $600,000. 


The nature of the refurbishment was not disclosed to the 
shareholders or the Board of Directors of ICC. It is not 
surprising that these fects were concealed. They were em- 
barrassing. The Boeinc 707 was rendered commercially use- 
less by decreasing its capacity to 33 seats, adding a dis- 
cotheque, dance floor, a bar and "entertainment center" 
(including a stereo receiver, tape deck, rhythmic lighting, 
a wine rack, movie screen and projector), a master bedroom 


and sauna and soaking bath and shower facility. 


The arrangements between ICC and Skyways were extraor- 
dinary.  ICC had no legitimate business purpose of spending 
more than $1,000,000 on the Boeing 707 or committing to à 
five-year lease with rental payments aggregating more than 
$3,500,000. Yet this was the fait accompli purportedly pre- 
sented by d fendant Vesco to the Board of Directors of Ice 
at the 82nd meeting on December 8, 1971 for belated ratifi 
cation. Undisclosed to either the shareholders or the Board 
were material terms of the lease providing that it could be 
terminated by Skyways in the event of sale or transfer of 


ownership of the Boeing 707 on five days' notice and that 


any additions or improvements become the property of Skyways 


The affidavits of Malcom McAlpin and Laurence B. Rich- 


ardson, Jr., both sworn to June 7, 1973, state that the be- 
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lated ratification of the lease was obtained by defendant 
Vesco only by concealing the true facts with respect to the 


refurbishment and these material terms of the lease. 


The Fairfield Prospectus gives as the reason for the 
dividend in kind that Fairfield General's business did not 
fit into the operations of ICC as reconstituted. However, 
the businesses of ICC, as set forth in the Shinn Affidavit, 
included manufacturing and service businesses and such di- 
verse products as actuators, microwave equipment, bomb and 
missile casings, commercial trailers, aircraft arresting 
gear, government publications, waste disposal systems and 
aircraft components. Few, if any of these businesses, fit 
with any other part. It was obviously dishonest to state 
that ICC was making the dividend because the general avia- 


tion business did not fit with other businesses of ICC. 


The stated purpose of the dividend in kind was de- 
signed to conceal its true nature and purpose. The shares 
of stock of Fairfield General did not represent an interest 
in a commercial venture, and the dividend in kind placed 
nearly worthless pieces of paper in the hands of the share- 
holders of ICC. The real value of the dividend in kind went 
to defendant Vesco. He thereby obtained (and still has) 


total control of the plane—a personally-designed flying 


pleasure palace. 
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There is also no question but that the wrongdoing was 
acccaplished by a transaction in securities within the mean- 
ing of Section 106) of the Securities Exchange Act of 1934 
and Rule 10b-5 promulgated thereunder. That transaction was 
the exchange of shares between ICC and defendant Fairfield 
General in which ICC parted with its stock in Fairfield 
Aviation (and with it the stock and assets of Skyways) and 
received in turn from Fairfield General stock in Fairfield 
General. This exchange was authorized anc entered into as 
part of a single transaction in which it was contemplated 
that the Fairfield General securities would be spun-off as 
a dividend through ICC stockholders to the public with the 


use of a 1933 Act prospectus. 


Under the authorities, the words “purchase" or "sale" 
in Section 10b) and Rule 10b-5 are not limited to convention 
cash purchases or sales of securities. In Fidelis Corpora- 
tion v. Litton Industries, Inc., 293 F. Supp. 164 (S.D.N.Y. 


1968), the Court reviewed the statutes as follows: 


"Sections 3(a)(13) and 3(a) (14) of the 1934 
Act, 15 U.S.C. $78c(a)(13) and $78c (a) (14), 
define the term 'purchase' to 'include any 

contract to buy, purchase, or otherwise ac- 


YI — 4 


quire' and the term 'sale' to include any 


* * * 


"This broad language indicates a Congressional 
intent not to limit 'purchase' and 'sale' to 
traditional face-to-face commercial transac- 
tions. Dasho v. Susquehanna Corp., 380 F. 2d 
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262 (7th Cir.), cert. denied sub nom. Bard v. 
Dasho, 389 U.S. 977, 88 S.Ct. 480, 19 L.Ed. 2d 
470 (1967); United States v. Robertson, 181 F. 
Supp. 158 (S.D.N.Y. 1959)." (293 F.Supp. at 
169) 


Dasho v. Susquehanna Corporation, 380 F.2d 262 (2d Cir. 1967), 
involved an exchange of shares which the court held to be a 
transaction covered by the 1934 Act. It stated: 


“Our attention is called to Sections 3(a) 
(13) and 3(a) (14) of the Exchange Act, 15 U.S.C. 
§78c(a) (13) and §78c(a) (14), which define the 
word 'purchase' to ‘include any contract to buy, 
purchase, or otherwise acquire’, and ‘sale’ to 
‘include any contract to sell or otherwise dis- 
pose of'. This broad language indicates an in- 
tention by Congress that the words ‘purchase’ 
and 'sale' are not limited to transactions 
ordinarily governed by the commercia? law of 
sales. The purpose is evidently to make control 
of securities transactions reasonably complete 
and effective to accomplish the purposes of 
the legislation. 


* * * 


"We are of the opinion that an acquisition 


or disposition of securities in exchange for 
other securities falls within the statutory 
definitions and that this reasoning applies to 


a case of merger.... 
See also: Vine v. Beneficial Finance Co., 374 F. 2d 627 (2d 
Cir. 1967) (forced "sale" by non-consenting stockholder to 
statutory merger); Coffee v. Permian Corporation, 434 F. 2d 
383 (5th Cir. 1970) (partial liquidation). 

The Dasho case was cited with approval by the United 
States Supreme Court in SEC v. National Securities, Inc., 393 


U.S. 453 (1969) in which the Court expressed the following 


n ee 
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statement of policy concerning the interpretation of Rule 
10b-5: 


"The broad antifraud purposes of the statute 
and the rule would clearly be furthered by 


their application to this type of situation." 


This Court should have little hesitation to applying 
the principles set forth in the foregoing authorities to 


facts in the instant case. 


The moving parties here argue -hat no violation of t! 
Exchange Act is alleged against them. That is simply not 
correct. The complaint alleges they were major participa 
in the scheme. Fairfield General and its subsidiaries we! 
the very instruments by which ICC was lcoted of assets; th 
participated in the looting. Defendant Fairfield General, 
corporation whose Board of Directors consisted of defenda! 
Grady, Clay, Dodd and Beatty, received, and still holds, 
very assets lost by ICC in the wrongful transaction, vix, 
stock of Fairfield Aviation and through it the stock of 
ways Leasing. Defendants Fairfield Aviation and Skyways 
ing are mere corporate conduits through which Fairfield G 
eral holds these assets. They are necessary parties in o! 
for this Court to afford relief against Fairfield General. 
At this very time, Fairfield General, Fairfield Aviation 
Skyways Leasing are seeking in the state courts of New Jc! 
to enforce the onerous leases and agreements imposed upon 


ICC as part of the illegal plan. 


ind 
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The record is replete with evidence of misrepresenta- 
tions and omissions to state material facts in connection 
with the transaction. Important information concerning the 
terms of the lease and the amount of the expenditures in re- 
furbishing tha plane and the purpose for which the plane was 
to be used were even kept from directors of ICC. This, in 
and of itself, constitutes a basis for the claim under 
Rule 10k 5. Ruckle v. Roto American, 339 F. 24 24 (28 Cir. 


1964). 


B. Showing of Threatened 
Irreparable Injury __ 

The facts were known to the management of defendants 
Fairfield General and its subsidiaries at the time of the 
wrongful acts including the exchange of shares and the divi- 
dend spin-off. These same persons still control Fairfield 
General, Fairfield Aviation and Skyways Leasing and direct 
their policies. To the extent that innocent interests may 
have intervened through the public trading of the stock of 
Fairfield General, these interests, we believe, should be 
subjected to the burdens of Fairfield General's prior lia- 
bilities to ICC and its stockholders. However, this Court 
will have ample time and opportunity to sort out as between 
the different interests, the rights and liabilities of the 
parties. The most important thing that must be accomplished 


and which is sought to be accomplished by this litigation 
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is that the rights of ICC in respect of these properties be 
established and that the onerous expenditures and contract- 
ual instruments, which were made and entered into at a time 
when the aviation subsidiaries were wholly-owned by ICC, 

be readjusted on a fair and equitable basis by the account- 


ing demanded in the instant complaint. If this is to be 


done, the assets involved, viz, the stock of Fairfield Avia- 


tion held by Fairfield General and the assets of Fairfield 
Aviation including the stock of Skyways Leasing and the 
Boeing 707 must be preserved pendente lite and Mr. Vesco's 
stock in ICC must be kept available for satisfaction of 
the injuries suffered by any of the parties hereto as a 


result of his frauds. 


Unless this Court acts to freeze these assets pendente 


lite, there may be nothing for any of the injured parties, 


even the stockholders of the corporate defendants. The 
Boeing 707 has already been removed from the jurisdiction. 
Unless defendants are enjoined, it could be sold or trans- 
ferred by Skyways Leasing and the proceeds received in à 
foreign country and turned over to other foreign entities 
co: trolled by the individual defendants. Any judgment or 


recovery received by ICC in this action would be rendered 


meaningless. The threat of irreparable injury is, we submit, 


obvious. 
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Ci Relative Hardship 


In considering "relative hardship", it should be borne 
in mind that the Prospectus of Fairfield General shows that 
Fairfield General and its subsidiaries have no assets or busi- 
ness except those received from ICC. They are not and never 
were meaningful business entities whos ay-to-day affairs 
would be interrupted by the injunction sought. They are mere- 
ly corporate depositories of the proceeds of the wrong done 


to ICC. 


Vesco & Co. is a corporation created by Mr. Vesco in 
July 1972 during the perpetuation of tire fraud set forth 
above. It is owned by him, his wife and their children. It 
is supposedly managed and controlled by his wife and his 
secreta:y. Vesco has deposited into this shell virtually 
all of his shares of ICC. This may be the "ly property 
of his available to persons injured by his various depreda- 
tions. Mr. Vesco is himself presently a fugitive from 
justice who has fled this country. We submit the powers of 
this Court to grant relief for violations of the 1934 Act 
extend to reach corporate creatures of this kind in circum- 
stances as egregious as those set forth in the instant case. 
See discussion of SEC v. fanor Nursing Ctrs., Inc., 458 F. 


2d 1082 (2nd Cir. 1972) in POINT IV. 
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POINT II 


PLAINTIFF IS ENTITLED TO A PRELIMINARY 
INJUNCTION AGAINST THE CONTINUED PROSE- 
CUTION OF THE LITIGATION INSTITUTED BY 
SKYWAYS LEASING AND FAIRFIELD GENERAL _ 


Under 28 U.S.C. §2283, a federal court may not grant 
an injunction against the prosecution of state court pro- 
ceedings "...except a’. expressly authorized by an Act of 
Congress, or where necessary in aid of its jurisdiction, 


or to protect or effectuate its judgments.” 


In the instant case, the authority of this Court to 
issue the injunctions against the prosecution ~~ the pro- 
ceedings by Skyways and Fairfield General comes within the 


exceptions set forth above in §2283. 


It has been held that a district court in exercising 

its exclusive jurisdiction to enforce the 1934 Act and to 
op the continuation of frauds or violations perpetuated 
thereunder, had the power to enjoin state court proceeding 
where the said state court proceedings were in effect part 
of the continuation or implementation of the violation of 


the 1934 Act. 


In Studebaker Corp. v. Gittlin, 360 F. 2d 692 (2d 
Cir. 1966), the Court held that the district court had 
power to enjoin proceedings being prosecuted by Gittlin ir 


a state court to secure a stockholders list where said prí 


229- 
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ceedings were being conducted by Gíttlin on authorization 
from stockholders secured by him in alleged violation of 
the proxy rules under the 1934 Act. The Court held that 
under the 1934 Act the Court was "expressly authorized" 

to enjoin a violation of the proxy rules and since the 
state court proceeding was being conducted bv Gittlin with 
authorizations secured in violation of those rules, enjoin- 
ing the continuation of the violation required the enjoin- 
ing of the prosecution cf state court proceedings. The 


analogy to the instant case is immediately identifiab.e. 


In the instant case, defendants FairfieJd General, 
Fairfield Aviation and Skyways Leasing, while wholly-owned 
subsidiaries of ICC, secured rights against ICC by engaging 
in practices in violation of the Securities Act of 1934 
which they are now seeking to assert in state court pro- 


ceedings against ICC. 


As stated earlier in this brief, the improper purpose 
of the exchange of stock and spin-off dividend was to encum- 
ber ICC with the dis: ivantages of certain agreements at a 
time when it no longer held ownership and control of the 
companies with which it made said agreements. This purpose 
was effectuated by the exchange and spin-off in violation 


of the 1934 Act. 


To permit the Fairfieldcompanics to enforce these 


agreements - and especially the lease coverinq the Boeing 
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707 - would be in effect to permit the said defendants to 
continue to effectuate and reap the fruits of the violations 
of the 1934 Act. Since it was by said violation of the 1934 
Act that they acquired independent rights under said agree- 
ments, by enforcing said agreements they would reap the gains 
intended by the saic violation. This is immediately compara- 
ble to the situetion in Studebaker v. Gittlin in which the 
illegally secured authorizations provided the means to prose- 
cute the state court stockholders' list litigation which the 


federal court enjoined. 


Under the decision of the Second Circuit in the Stude- 
baker Corp. V. | Gittli- case, this Court has the power to en- 
join the New Jersey prc seedings and, we submit, it should 


exercise that power. 


Moreover, this Court's injunction of the two New Jer: 
proceedings is necessary in aid of its "jurisdiction" in the 
instant case. Under Section 27 of the Securities Exchange 
Act, this Court has exclusive jurisdiction over violations 
of said Act. It is well settled that no state coui: may max 
an adjudication of rights and liabilities under said Act 
whether by way of the complaint defenses or counterclaims. 
Reuben Rose & Co., Inc. v. Davon. Associates, I Ltd. 67-69 
C.C.H. Fed. Securities Rep. Dec. «92,109, (N.Y.Co. 1967); 
Schnall v. Loob Rhoades & Co., 70-71 Fed. Securities Rep. 


nn Aa 


Dec. 493,104 (N.Y.Co. 1971). 
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The exclusive jurisdiction provision of the 1934 Act puts 
plaintiff in an impossible position in the state court where 
its 1934 Act defenses to enforcement of tne Skyways lease 
and the agreements with Fairfield Aviation will not even be 
cognizable. The New Jersey court will only be interested in 
enforcing the leases and the agreements in accordance with 
their terms. It has no power to invoke the 1934 Act in 
order to relieve ICC of its liability under the agreements. 
ICC would, therefore, be exposed to a possible judgment, the 
leases and other agreements would be enforced and in effect 
defendants would reap the very spoils of their violation 


of federal laws. 


On the other hand, if this Court enjoins defendants 
from prosecuting said proceedings pendente lite, there is 
nothing to prevent said defendants from bringing their 
claims on said leases and agreements into this Court as 
counterclaims and if, for any reason, ICC's position is 
not sustained under the 1934 Act, Fairfield Aviation and 
Skyways would be entitled to whatever relief is indicated. 
fhe balance of possible hardship clearly weighs in favor 


of granting the injunction. 
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POINT III 


PLAINTIFF IS ENTITLED TO A PRELIMINARY 

INJUNCTION AGAINST THE CONTINUED PROSE- 

CUTION BY VESCO & CO., INC. OF LITIGA- 

TION IN THE STATE OF NEW JERSEY SEEKING 

TO COLLATERALLY ATTACK AND INVALIDATE 

THIS COURT'S JUDGMENT AND ORDER IN SEC 
v. VESCO, ET AL. (72 CIV. 5001) 


On June 7, 1973, the instant action was commenced in 
this Court seeking inter alia relief against Vesco & Co., 
Inc. This action was taken by ICC's Court appointed Board 
of Directors and Special Counsel pursuant to powers conferrec 
upon it by this Court's judgment in SEC v. Vesco, et al. (72 
Civ. 5001). On June 15, 1973, ICC was served with process 
in an action in the Superior Court of the State of New Jer- 
sey, Chancery Division, Bergen County in an action by Vesco 


& Co., Inc. against ICC, its present Court appointed direc- 


tors, and certain former members of the Board of Directors. 


It will be recalled that Vesco & Co., Inc. is the com- 
pany iato which Robert L. Vesco transferred his stock of ICC 
in July 1972. It is a company beneficially owned by Mr. 
Vesco, his wife and his children. As holder of the Robert 
L. Vesco shares (at least nominally), Vesco & Co., Inc. 
claims to be a stockholder of ICC and its action in New 
Jersey is brought in that capacity and is a derivative ac- 
tion brought in the right of ICC. The complaint in the New 


Jersey action contains four counts. The Fourth Count seeks 
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to oust the present Court appointed: Board of Directors claim- 
ing that their appointment was "contrary to the requirements 
of corporate law statutes" and "contrary to the best inter- 
ests of ICC." The action asks the New Jersey Court for an 
injunction enjoining the present directors from exercising 

or purporting to exercise any of the duties or prerogatives 
of directors of ICC. It asks the Courts of New Jersey to 
order a meeting of shareholders to elect a board of direc- 


tors. 


The foregoing is a direct attack on this Court's judg- 
ment. It, in effect, asks the Courts of New Jersey to in- 
validate and repeal this Court's judgment. In exercise of 
this Court's paramount authority under the 1934 Act and at 
the behest of the SEC acting pursuant to the same statute, 
this Court appointed Special Counsel and an interim Board 
of Directors a.d expressly forbade the holding of a meeting 
of stockholders for the election of a new board of directors 
until the SEC had consented to the holding of such a meeting 
and cleared proxy material in accordance with the Securities 
Exchange Act of 1934. Thus, Vesco & Co., Inc.'s New Jersey 
action if it were to succeed would violate the express pro- 


visions of this Court's judgment. 


The obvious purpose of the New Jersey action in this 


respect is to unseat the present Board of Directors and 
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thereby abort this action and restore to Mr. Vesco control 


of ICC. 


The other counts in the Vesco & Co., Inc. complaint 
in the Superior Court of New Jersey are derivative counts 
seeking damages against directors and former directors of 
ICC. The prosecution of a stockholders' derivative action 
in the State of New Jersey asserting ICC's riyhts against 
former directors for breach of fiduciary duty would directly 
conflict with the carrying out by the Special Counsel and 
by ICC's new Board of Directors of the duties and responsi- 
bilities imposed upon them by this Court's Final Judgment 
and Order in SEC v. Vesco, et al. (72 Civ. 5001). In such 
Judgment and Order, this Court, in lieu of appointing a re- 
ceiver, entrusted to Special Counsel and the new Board of 
Directors the task of investigating all possible claims by 
ICC against former directors for breach of fiduciary duty 
and the enforcement of ICC's rights with respect thereto.’ 
It would be totally contrary to the spirit and purpose of 
this Court's Judgment in SEC v. Vesco, et al. to permit Mr. 
Vesco or his corporation to assert the rights of ICC in 
litigation in the courts of the State of New Jersey, par- 


ticularly when the very purpose of said litigation is to 


— ea 


*It is noteworthy that none of the deravative damage 
counts in the Vesco & Co., Inc. action contains the requi: 
allegation of a demand on ICC's Board of Directors and thel) 
refusal. 
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collaterally attack this Court's Judgment and Order. This 
Court, therefore, in order to protect ICC's rights in the 
said action and its power to enter a meaningful judgment 

in said action, as well as to protect the integrity of its 
Judgment in the SEC v. Vesco, et al. action (72 Civ. 5001), 
should enjoin Vesco & Co., Inc. from further prosecution of 


the action in the State of New Jersey. 


Under 28 U.S.C. $2283, a United States District Court 
is permitted to enjoin state court proceedings when such an 
injunction is "necessary in aid of its jurisdiction, or to 


protect and effectuate its Judgments." 


We respectfully submit that no clearer case could be 
presented than that presently before the Court. If Vesco 
& Co., Inc. seeks to challenge the validity of this Court's 
Judgment and Order, it has ample opportunity to do so in 
this Court. Thus, it could apply either in the SEC action 
or in the instant case for a vacatur of or relief from said 
Judgment. While we have no doubt that this Court's Judgment 
appointing Special Counsel and Interim Board of Directors 
was a correct exercise of powers conferred on the Court (and 
upon the Securities and Exchange Commission) by the 1934 Act, 
we do not believe that such question is at issue on the 
present motion. What is at issue is whether Vesco & Co., 


Inc. has the right to collaterally attack that Judgment in 
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the state courts of New Jersey and to embarrass or prejudice 


said Judgment by such 


We believe it do 
of the Judicial Code 


doing so. 


attacks. 


es not and we submit that Section 2283 


authorizes this Court to stop it from 
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POINT IV 


THE COMPLAINT PROPERLY STATES A 
CLAIM UNDER THE FEDERAL SECURI- 
 TIES LAWS AGAINST VESCO & CO. 


Vesco was the architect of the scheme alleged in the 
complaint, a scheme by which Vesco and others obtained for 
themselves, at ICC's expense, control of I.O.S. and its as- 
sets as well as assets of ICC. The transactions effected 


by him in carrying out the scheme continued up through June of 


1972. 


In July of 1972, according to the moving affidavit of 
Milton H. Stern, Vesco & Co. was formed and shortly there- 
after Vesco exchanged 800,000 shares of XCC stock for 2,513 
shares of preferred stock of Vesco & Co. The only known asset 
of defendant Vesco available to satisfy a judgment herein is 


Vesco's stock in ICC now held by his nominee Vesco & Co. 


The specifics cf the exchange of 800,000 shares of ICC 
stock for Vesco & Co. preferred stock are not set forth in the 
complaint in that they were not known when the complaint was 
drafted. Rather, the complaint alleges all that was known 
when the complaint was drafted, i.e., that Vesco and members 
of his family transferred certain of their assets to Vesco & 


Co. 
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For the purpose of Vesco & Co.'s motion to dismiss, 


the allegations of the complaint must be liberally construed 


and are deemed admitted. 


154 F. 


764 (E. 


however doubtful, 


As the 


411 


complaint is to be liberally construed in fav 

of plaintiff. See Fed. Rule Civ. Proc. 8(f); 

Conley v. Gibson, 355 U.S. 41 (1957). rhe 

plaint should not be dismissed unless it api 

that appellant could 'prove no set of facts 
support of his claim which would entitle him 

to relief.' Conley v. Gibson, supra, at 45-46 

(395 U.S. at 421-22). 

Here the complaint alleges that Ve transi 
sets to Vesco & Co. This, when vith 
allegations against Vesco, can (Ünstrued a i] 
that Vesco & Co. was created ! co du ig t 
and as part of the entire schem n is, ther re, 
more than a corporate alter ego ised in per 


(1968) 


356 (S.D.N.Y. 


Supp. 


D.N.Y. 1964). 


Supreme Court 


reh. den. 


"For the purposes of 
the material allejations of 


taken as admitted. 


396 U.S. 


See, 


1957). 


869: 


are not a subject 


Gold v 


for determination. 


motion 


! 


c 
J 


to 


(SDN. Y 


Macy, 


The substantive merits of the claim, 


234 


stated in Jenkins v. McKeithen 
Ts wee E eara AL 


dismiss, 
the complaint are 
2.9. " W ilker Process 


2: 


Equipment, Inc. v. Food Machinery & Chemical 
And E t! 


Corp., 


" 319 - 


382 U.S. 172, 174-175 (1965). 


E 


y 


Caserta v. Home Lines Agency, INC., 


Supp. 
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ing the fraud. Such an allegation states a claim under the 


Federal securities laws against Vesco. SEC v. Manor Nursing 


Ctrs., Inc., 458 F. 2d 1082 (2d Cir. 1972). 


` 


In Manor Nursing, Manor Nursing Center, Inc., one of 
the primary defendants and wrohgdoers, had, as has Vesco in 
the instant case, transferred assets to a separate corporate 
entity. Also, as in the instant case, this transfer of as- 
sets occurred after the effectuation of the specific trans- 
actions and acts which were alleged to have been in violation 
of the Federal securities laws. Indeed, a reading of Manor 
ursing shows that the only involvement of Capital Cities 
Nursing Center, Inc. ("Capital"), the transferee, was that 
it was the transferee. Despite this limited involvement, 


the court held that the knowledge of the individual defen- 


dant who controlled Capital should be imputed to it. 


In addition, with one exception not relevant here, 


ie court held that the ancillary relief granted by the Dis- 


rict Court was a proper and necessary exercise of its equi- 
ty powers. This ancillary relief included a direction that 
the appellants, including Capital, disgorge all proceeds re- 
ccived in connection with the fraudulent scheme and the appoint 


nt of a trustee to receive such funds on behalf of the defraud 


public investors, a step somewhat similar to the step already 
taken by the Court herein by its appointment of Special Coun- 
sel and à new interim Board of Directors for 10 
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In addition, and perhaps most relevant to the instant 
case, the court affirmed the District Court's order of a tem- 
porary freeze on the assets of the appellants, including 
Capital, stating: 

"po effect [the purpose of compensating 
defrauded investors] there may be circumstances 
where a district court should temporarily freeze 
defendants' assets to insure that they will be 
available to compensate publi investors...." 

"... Because of the fraudulent nature of 
appellants’ violations, the court could not be 
assured that appellants would not waste their 
assets prior to refunding public investors." (458 
F2d at 1106) 

The allegations contained in the complaint herein can 
be reasonably construed as alleging that defendant Vesco 
transferrec the fruits of his fraudulent scheme to Vesco & 


Co., his corporate alter ego. As stated above, the assets 


so transferred, (which we now find were in the form of 800,000 


shares of ICC), might well represent the only asset which will 
be available to coi. pensate tcc for the fraud perpetrated on 
it. Viewed in this light, the ne ity for the presenci f 
Vesco & Co. in this case and the full meaning of the alleya 
tion relating to Vesco's transíer f assets (and the inte 
ence to be drawn from said allegation) becomes clear. 

Without recourse to such t: nsferred assets, a judg 


ment in plaintiff's favor herein will have little if any 
meaning or effect. Fc this very reason it has been stated 


that "[i]t is for federal courts to adjust their remedies 


edis 
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SO as to grent the necessary relief where federally served 
rights are invaded."  J.I. Case Co. v. Borak, 377 U.S. 426, 


U.B. 375, 391. 11970]. Indeed, this is the mandate followed 
by the court in Manor Nursing — it affirmed the judgment 
against a defendant who had no apparent direct part in the 
actual scheme but, when by reason of being a transferee of 
assets performea a necessary and essential part in the ef- 


fectuation thereof.  Vesco & Co., as a transf ree of Vesco's 


assets, stands in the same light. 


Based upon the foregoing, it is respectfully submitted 
that it cannot be said that "it appears beyond doubt that 
plaintiff can „prove no set of facts in support of [its] claim 
which would entitle [it] to relief" against Veseo & Co. Con- 
ley v. Gibson, 355 U.S. 41, 45-46 (1957). Inderd, in the instant 


case, a finding that there is a claim stated against Vesco & 


Co. is required under the authority of Manor Nursing. Thus, 
the complaint states a claim under the Federal securities laws 


and this Court, therefore, has sub:ect matter jurisdiction, 


Since there is a claim stated under the federal securi- 


ties laws, service upon Vesco & Co. in Delaware was proper 
inder $27 of the Secu: izs Act of 1934 (15 U.S.C. §78aa), 
which provides for service "in any district of which the de- 


fendant is an inhabitant or wherever the defendant may be found". 


Based upon the foregoing, Vesco & Co.'s motion to 


dismiss the complaint should be denied in all respects. 


POINT V 


THE COURT HAS SUBJECT MATTER JURIS- 
DICTION WITH RESPECT TO ALL CLAIMS 
ASSERTED AGAINST DEFENDANT EISEN- 
HAUER, AND SERVICE WAS PROPER WITH 
RESPECT TO HIM — 


In this action, plaintiff charges the defendants with 
violation of the 1934 Act and bases jurisdiction of the 
claims asserted in the complaint upon $27 thereof as well 
as upon the doctrine of pendent jurisdiction. It is appa- 
rently defendant Eisenhauer's position that the complaint 
fails to state a federal claim as to him ind therefore 
should be dismissed in that there is no basis for pendent 
jurisdiction as to the other claims asserted. A reading 


of the complaint shows that this argument is without merit. 


Contrary to the assertion contained in defendant 
Bisenhauer's memorandum (p. 4) that "[In]owhere in the com- 
plaint is it alleged that Eisenhauer committed any act 
t. at could even be remotely connected with a violation of 


the Securities Laws", it is alleged paragraphs 6 and 7 


of the complaint that: 


-43- 
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"6. Beginning in or about 1970 defen- 
dant Vesco and the defendants named in the 
next paragraph embarked upon a scheme. . . . 

"7. In engaging in the aforesaid scheme 
and fraudulent acts and practices, defendant 


Vesco has acted in concert with and has been 
aided and abetted by defendants. . . Eisen- 


hauer. . e « (Emphasis added. 


Thus, defendant Eisenhauer is alleged :o have "acted 
in concert with" and “aided and abetted" the commission of 
the entire scheme alleged in the First Count of the Complaint, 
a count clearly predicated upon the Federal securities laws. 
As was shown in Point IV, the allegations of the complaint 
must be liberally construed and are deemed admitted. Caserta 
v. Home Lines Agenc ', Inc., 154 F. Supp. 356 (S.D.N.Y. 1957). 


Gold v. Macy, 234 F. Supp. 764 (E.D.N.Y. 1964). The substan- 
tive merits of the claim, however doubtful, are not a subject 
for determination. Abdelnour v. Coggeshall & Hicks, 287 F. 
Supp. 135 (S.D.N.Y. 1968). The complaint should not be dis- 
missed unless it appears beyond doubt that plaintiff could 
prove no set of facts in suppor t of its claim which would 
entitle it to relief. Jí nkins Ve McKeithen, 395 U.S. 411 


(1968) reh. den. 396 U.S. 869; Conle 


‘y 
—— — M 


v. Gibson. supra, 355 


U.S, 41 (19372. 


One who aids and abets che violation of the Foderal 
securities laws is liable tberefor as if he had been the 


perpetrator. In Pettit v. American : tock Exchange, 217 F. 


en 
ad 
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Supp. 21 (S.D.N.Y. 1963), the complaint alleged that the 
defendant aided, abetted and assisted an illegal distribu- 
tion of stock. The court denied defendant's motion to dis- 


miss, stating: 


". . . knowing assistance of or participation 


in a fraudulent scheme under Section 10(b) 

gives rise to liability equal to that of the 

perpetrators themselves. . . +" (217 F. Supp- 

at 28). 
See, also, SEC v. North Am merican Research & Development 
Corp., 424 F. 2d 63, 81 {2d Cir. 1970). Brennan v. Mid- 
western United Life Ins. Co., 259 F. SupP. 673, 681 (N.D. 


Ind. 1966). 


Since Eisenhauer is alleged to have aided and abetted 
in the entire scheme alleged in the compiaint, it clearly 
states a claim against him under the Federal securities laws 
and the Court has jurisdiction of all claims asserted in the 


complaint against him. 


Eisenhauer's contention that he was improperly served 
is similarly without merit. According to the Affidavit of 
Substituted Service of James P. Pettit, sworn to on June 12, 
1973 and filed with this Court, Mr. Eisenhauer was served 
by "nail and mail" service as provided for in New York CPLR 
308(4). That is, when personal service could not be made 
with due diligence, service was made by affixing a copy of 


the summons and complaint to the fro»: door of Fisenhauer’s 


W 
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residence and by mailing a copy of the summons and complaint 


to said residence. 


Service of the summons and complaint upon Eisenhauer 
in New Jersey in the above-described manner was clearly 
proper. Section 27 of the Securities Exchange Act of 1934 
(15 U.S.C. 77aa) permits process to be served in any dis- 


trict where the defendant is an inhabitant or may be found. 


Rule 4(e) of the Federal Rules cf Civil Procedure 
states that where a statute so provides for extraterritorial 
service, such service may be made in the mar ner provided 
for in Rule 4. Further, Rule 4(d) (7), when read in conjunc- 
tion with Rule 4(d)(1), provides that service upon an indi- 
vidual may be made in the manner prescribed by the law of 


the state in which the district court is held. 


New York CPLR Rule 308(4), when read in conjunction 
with CPLR Rule 313, provides that when service cannot wiih 
due diligence be made under subparagraph (1) and (2) of 
Rule 308, service can be made upon a non-resident of the 
state 
. « » by affixing the summons to the door of 
. e . the . . . dwelling place or usual place 
of abode. . . of the person to be served and 


by mailing the summons to such person at his 
last known residence." 


Thus, service upon defendant Eisenhaucr, having been 
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made in accordance with New York CPLR Rule 308(4), was 
proper and he is, therefore, subjec. to the jurisdiction 


of this Court. 


By reason of the foregoing, defendant Eisenhauer's 
motion to dismiss the complaint should be denied in all 


respects. 


Dated: New York, New York 
June 26, 1973 
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Respectfully submitted, 


DAVID M. BUTOWSKY 
Special Counsel to 
International Controls Corp. 


SHEA GOULD CLIMENKO & KRAMER 
Attorneys for Plaintiff 
330 Madison Avenue 
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introduced to Mr. Orloff. , 
HR. MILLER: I wasn't certain it was 


necessary, but out of an excess of caution -- 

THE COURT: What do you have in mind as far 
as preser*ation in time we are tc-king about? 

MR. ORLOFF: My time I would guess, depending 
on counsel's presentatior, would be something like 
15, 20 minutes-, 

We, of course, are on three matters really; 
opposition to the order to show cause signed by 
your Honor on the 7th of June, I believe, or the 8th of 
June, which matter was argued, the substance cf it was 
argued at some length last week, opposition tc the injunc- 
tion sought by the order to show cause your Hcnor signed 
last Friday and our motion to dismiss, which really 
raises essentially the same arguments that we woudl raise 
in opposition to their application. 

THE COURT: All right. 

MR. TERRELL: Your Honor, my name is 
Dennis Terrell from Shanley & Fisher, also of the New 
Jersey bar. We would ask that we could appear specially 
for the purposes of this motion. 

Again, our interest here is the same as Mr. 


Orloff's. We oppose the application presently presented 
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by ICC.and we also have a motion to dismiss o1 behalf cf 
the three corporate clients we represent, Fai-field 
General, Fairfield Aviation and Skyways Leasing. 

I wou? expect that mine would take about 15 
minutes, also. 

THE COURT: I.fear we will run out of time. 
Let "— and see. 

Is there anybody else vho wants to be heard? 

MR. BUTOWSKY: Not I, your Honor. 

THE COURT: You gentlemen? 

All right. Let us proceed and sce where we 
are at 3:30. 


MR. CAMIIY: Your Honor, as a somewhat dis- 


crete matcer, I am going to take the question of the 


. motion to enjoin the prosecution by a company called 


Vesco & üp: of an action in the State of New Jersey. 

Now, this. action vas instituted eë: ly in Fond 
of this year after we had brought the ICC against Vesco 
action. The complaint in that action has four causes 
of action, the most important of which asks the courts 
of New Jersey to invalidate this Court's order and to 
Aecree that the court appointed board of directors does not 


have authority to act and enjoin them from excercising 


the prerogatives and powers of directors. 
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Your Honor, that action was instituted by, 
as I said, a company called Vesco & Co. and this Court 
has before it a good deal of information about Veeco 
& Co., althourhg perhaps not all it would like. 
What is known on this record is that Vesco 
& Co. is entirely a creature of Mr. Robert Vesco. Its 


roperty consists of property he contributed to it, its 
pror Y É Y 


^ 
- 


management consists of his wife and his secretary and 
theoretically the beneficial cuners ot its stock are his 
children. 

Mr. Vesco created Vesco š Co. in July of 1972 
at a time when he had perpetrated a number of the acts : 
alleced against him in the complaint, indeed, most of | 


them, and at a tine when the Securities and Exchange 


Commission was very much after hin. 
I think on this record Vesco & Co. must be 
regarced as the alter ego of Robert Vesco. 
Your Honor, Robert Vesco was a perty to the 
SEC action and the judgment that was entered in the SEC I 
action was entered in an action in which there was | 
impersonum jurisdiction over Mr. Vesco, his counsel knew 
this judgment was being entered, they had an opportunity 
in the SEC actio. to oppose the entry of the judgment, 


they did not do so. They have every opportunity in the 
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SEC action to move at the foot of the judgment for relief 


from it and they haven't done so. 

I think for Mr. Vesco to go into the courts 
of New Jersey: nlbeit through his alter ego Vesco & Co., 
and claim rights as a stockholder is a direct frontal 
assault on this court's judgments in an action to which 
he — party. 

We believe that the SEC acquired sufficient 
interim authority so that the judgment would be binding 
on any of its stockholcers, but if there is any Stock- 
holder of ICC who t wuld be bound by £t. it should 
be Mr. Vesco because he was there and I don't think he 
iud the right to ask any Hew Jersey court to overturn a 
judgment of the Unitea Stas2s District Court for the. 
Southern District of New York. 

The question whether this Court's order 
appointing a board of directors and special counsel watt 
within its powers js something on which we have little 


doubt. I think the pee of this Court in enforcing 


the '34 Act to see to it that the company holds an honest 


annual meeting and there is an honest management until 


tha meeting is held and that the proxy material is right 


cives the Court whatever powers it needs to see to it that 


the company is managed during the interim. 
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“| Certainly a receiver covld have done it and 

3 | instead of calling it a rebeiver if you call it five 

4 | diroctors, I think you are down to the seme thing. But 

s| that is not really the issue before your Honor this 

ó | afternoon. 

; | The issue before your Honor this afternoon 

8 | is whether somebody who wie a parcy to the proceeding in 

? | wnich your Honor made that judgment may, dissatisfied 


o 


with the judgment, walk into a state court of New Jersey 
IM and seek to bave it set aside. 
Title 28 of the United States Code, which 


| deals with when courts may enjoin state court proceedings, 


P mmus i s eeses—s 
3 


) | 
14 I has one provision in it which I think is perhaps its i 
i I most holiest and that is ‘that when an injunction is ! 

I 6 | 


| necessary to proserve and effectuate the judgnents of 
- 
L | this Court, such an injunction may be entered. 


| " I cannot think of any situation where an 


injunction would be more necessary to preserve and effec- 


20) | tuate the judgments of {his court than an injunction 

2! | against that Vesto action. Certainly yu cannot 

22 | have any claim here about not being a party. Mr. Vesco 
P Z | was there. Certainly there is anple opportunity for 

24 | him to come in here and as a technical or a substantive 

25 


objection to the prosecution of this action urge on a 
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set of papers and on a memorandum of law some test of the 
powers of this Court to enter its judgment. He could do 
likewise in the SEC action. 

i But for him to do so in a New Jersey equity 
court is, in my opinion, i: not contemnation, certainly not 
within what this Court is permitted to accept as 
collateral attacks on its judgment. 

| That Vesco action also contains three other 
causes of "ction. They are derivative actions. They 
seek demages against directors. 

This Court's judgment appointed Mr. Lotowsky 
for the very purpose of vindicating the corporation's 
rights against those vho have breached their fiduciary 
duty. Mr. Butowsky is trying to do that job. In doing 
that job he has to deal with all kinds of peopie; former 
and present directors, he has to deal with peopie who 
may have defrauded the company and he has to nake a 
lot. of decisions. 

If stockholders are going to be allowed to go 
into New Jersey courts and bring their own derivative 
actions, Mr. Butowsky's actions are going to be hampered, 
he is going to be sniped at from all sides and he will hav 
a difficult time doing this work. 

But this is not an ordi nary stockholéer; 
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this is Robert Vesco, and 'f any stockholder should be 
enjoined from trying to assert the rights of ICC it 
cat to be Mr. Robert Vesco^, whether he vses this 
corporation or whether he sues under his cwn name. 

For those reasons, your Honor, we think you 
should grant che motion to preliminarily enjoin the 
pendency of the state court ection. 

I would 1l.ke to proceed now to the question 
of an injunction with respect to the transfer of certain 
assets. 


THE COURT: What did Mr. Vesco do to ICC 


according to your position and why should you say íf anybody: 


it should be Vesco that should be enjoined? 

MR. CAMHY: He should Le enjoined because 
he was a party to the SEC action. In other words, he 
hed an opportunity to oppose that injunction chere. 

He still has an opporiunity to oppose that injunction 
there. He could move to vacate it, he could move here. 

This court acquired enough jurisciction over 
Mr. Robert Vesco so he shouldn't be able to walk across 
the river and sue you. He ought to be right in here 


if he has anything to say about that judgment. Tha s 


my point. 


When I say if anybody him, I don't mean because 


a — < 
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he has been such an invideous posson. I think he is 
entitled to due process of law, too. 

I assume your Honor will make whatever decisions 
you have to make in the criminal case and we hope 
they will be constructive in respect of ICC, w2 know 
they will be constructive in the overall result, and there 
will be litigation here and `if we can ever get the right 
kind of service on Mr. Vesco he will get his time in 
court. : 

But this court has acquired personal juris- 
diction over Robert Vesco and they acquired it in the 
action in which they issued that order and judgment 
and if Robert Vesco has any complaints about that order 
and judgment there is a forum for which he can make it and 
he has no right to select some other forum and to seek to 


have the courts of New Jersey overturn this court's 


judgments. 
THE COURT: You referred to a criminal 
action. I assume you mean the SEC action. 
MR. CAMHY: Excuse me, the SEC ac ion, yes. 
THE COURT: Go ahead. 


MR. . AMHY: In respect of the motion to place 
a restraint on certain assets, I willrm. relate all of 


-ae facts in the interest of brevity. I will first, I 
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MR. CAMHY: ` Thank you, your Honor. 

MR. ORLOFF: Your Honor, let me address 
myself first to the reqeust for an injunction against 
further prosecution of the New Jersey action. 

Needless to say, and I won't dwell on it 
at length, we take the same position with respect to 
that application insofar es this Court's jurisdiction is 
concerned over Vesco & Co. that we took with xespect to the 
other application for relief. I argued the jurisdictional 
question at length before your Honor about a veek or 
ten days ago and in view of your Honor's time limitations 
I don't see any useful —— to be served by dwelling 
at length on that. So let me respond specifically to the 
substantive point raised by the plaintiff on “hat 
particnlar application. 

It is very interesting to me to hear in 
the space of seven or eight or ten days the plaintiff, 
xecomiizing the deficiencies in his complaint, has 
suddenly magically transformed Vesco & Co,, Inc. into 
Robert Vesco. 

The complaint was purportedly filed against, 
among others, Vesco & Co., Inc., in tis cuse, the orders 
to show cause were directed against Vesco & Co., Inc., 


we argued last week whether a ause of action was stated 


QUE gtr 438a 


2 | against Vesco & Co., Inc. and whether this Court 
: 3 | had jurisdiction over Vesco & COs, Ince, and now I 

: 4 | hear today that we are not talking about Vesco & Co., 

| 2 Inc. 4 we are talking about whether this Court has juris- 
6 diction over Robert L. Vesco. 
7 Well, I am not here to argue that proprosi- 
Ë | tion. ‘I'm here to urge your Honor that you should not, 

" , under any circumstances, make a determination on the basis 

«| of bare conclusions 4n affidavits and no allegations in 
n u a complaint, and I say nO allegations because you can't 


3 12 | find any in this complaint, whether your Honor should 
13 I make a determination that Vesco & Co., Inc. and Robert 
"I L. Vesco are one and the vadens because we deny that 
d they axe the same and we have set forth by affidavit 
» | stating facts the reasons that that is not so. 

i v | Counsel talks about due process of law. 
"| It would —— me, your Honor, that ax the very least 
9 | the mere Statement by Ir. Butowsky in his affidavit that 
2 | Vesco & C^. Inc. is Vesco and counsel's statement here 
a | today hardy — point in view ofthe factual 
2 | i material that we have presented to the Court and 
M | further in view of the fact that they presented nothing 
A by way of evidence to support that claim. 
25 


But regardless of that and aside from that, 
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I think your Honor must focus on this particular 
application on what the legal basis is, if ary, for 
this Court taking the extraordinaxy step ofer joining 


a state court proceeding. And it is admitted by the 


a 


plaintiff that the sole basis for the relief sought 

is 28 USC Section 2283. š That statute probibits this 
Court end, indeed, any federal court, from er joining 

a state court proceeding, excapt under certain very 
specific circumstances. 

One is where authorized by act of congress, 
and it is not azgued we haven't it here. 

The second is where it is necessary in aid 
of the Court's jurisdiction. While that reason is 
aliuded to, again, I don't get the impxessior that is 
sericusiy urged here. 

The third reason is to protect ard effectuate 
the judtments of this Court, and that is the reason that ` 
was urged upon your Honor. 

The Vesco & Co., Inc. action in New 
Jersey, contrary to counsel's statements, was .. 
not instituted after ICC filed its suit in this court, 
it was inatituted on June 1 of this yeur and we attached 
to our brief, your Honor, a copy of the first page of 


the complaint filed in the New Jersey court with the 
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clerk's stamp filed on June 1, 1973. It is the 
last page of our brief. 


THE COURT: Yes, I see it. 


MR. ORLOFF: And that, under our state court 


procedure, as under the federal procedure, is when an 
action is begun. So that this case was pending 
at the time ICC brought its action, which it filed with 
your Honor on or Sout June 7th or 8th of this year. 

The Vesco & Co. New Jersey law suitcontains 
four counts. Only the fourth count is even arguably 


related to any judgment of this Court, because only the 


fourth count deals, I would submit, with even the subject 


matter of any judgment of this court. 


As I read the judgment of this court, your Hono- 


did aopoint certain directors and you did appoint 
a special counsel and yov did spell out certain broad 
bad of responsibility on their part. 

The Vesco & Co., Inc. lawsuit in the fourth 
count thereof is esgentially not an attack upon your 


Honor's judgment, but, rather, seeks to question and 


to geek legal relief against the then directors of ICC 


for their actions in conser g to that judguent, and that 


is the primary essence of tic fourth count of the 
complaint. 
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To say that Vesco & Co., Inc. or any stock- 


holder of ICC -- and I think the notion that somehow 


Vesco & Co., Inc. should be specially treated has no basis 


in fact -- to say that a stockholder of ICC cannot 


duasstion the acts of the directors is to deny all established 


principles of corporate responsibility and accountability. 


It would ke as though somebody brought a money damage 
suit against a corporation in jurisdiction A and the 
directors of the corporation voted to consent to a 
$1 million default judgment in that case which was 
binding on the corporation and stockholders of the 
corporation, feeling — by what the directors had 
done, proceeded in jurisdiction B where they had juris- 
diction over the dixectors to challenge the propriety 
of that consent. And that, in essence, isvhat we 
are Going here and I can't imagine in that kind of a 
situation that the Court, which entered the money 
judgment in jurisdiction A would conceive it had the 
authority to prevent the stockholders from seeking 
redress. 

Now, we are not talking here about whether 


the -- 


THE COURT: It would seem to me that argument 


doesn't quite deal with the probiem here whether or not 
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X ought to enjoin Vesco & Company, 


MR. ORLOFF: I think it does, ‘cu Honor, 


in this sense -- 
5 THE COURT: The injunction, if I issue an 
injunction, will be purely a preliminary injunction, it 


isn't going to doanything more, hopefully, than preserve 


the status quo. 


MR. ORLOFF: Your Honor, if the injunction 


is preliminary, final or even a temporary restraining 


il order it still must be grounced in this Court's power. 
i2 | This Court's power is determined under section 2283. 
13 | Both sides admit that. The question is whether such 
| 
M | an injunction is iecessary to protect and effectuate 
' | 
2 I the judgment of this court. 
lé THE COURT: That's right. It seems to me 
i? that I have the power to issue the injunction. 
1G I will put it another way. T have the power 
:9 to issue the injunction if I need to so really there 
2 | are two questions, do I need to do it -- I guess it 
21 really comes down to that question. If I really need 
22 to do it, I think I have the pover. 
23 MR. ORLOFF: I respectfully tala an issue 
2 with your Honor. 
2 THE COURT: I suggest I nced to be told why 
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I don't need to do it. 

It seems to me there is a substantial 
question here and to put it in two words, why not? 

MR. ORLOFF: I submit to your Honor the 
question should be phrased theother way. 

THE COURT: Why? | 

MR. ORLOFF: When a party is seeking an 
injunction from this Court the question is why. 

One of the problems that I saw and one of my 
observations on even the ruling last eek, which is 
done, I am not trying to reargue it, is thet there appears 
to be a presumption that if the defenda * can't be 
harmed, that is a basis for an injuncticn. That is 
contrary to all established principles of equitabie 

relief. The burden is always on the plaintiff to show 
why an injunction is necessary. And I don't think 


with respect to even count 4 of our complaint there 


THE COURT: I think ycur point is right. 
You don't need an injunction unless there is a pretty 
good reason to do it and then it secns to ' you have 
to satisfy yourself thre is a good reason, and it you 


is any necessity ~- | 


need to do it, then you have to stop and decide whether 


it is going to be harmful to-do it. That is what I 
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was getting at when I say why sake. 

I am crossing a bridge which I haven't 
yet crossed, but I am assuming it is clear that an 
injunction would be esi and perhaps important here. 
Onc2 that burden has been satisfied, I guess the next 
question, as I have indicated, is, is there goíng to be 
any unfavorable consequence? - That is what I was getting 
sb. 

MR.  ORLOFF: Perhaps we are in the area of 
semantics, but it seems to me, your Honor, that the questio 
has to be vhether the injunction is necessary. That is 
the language of the statute -- to protect or effectuate 
the judgnent of this Court. Not whether it would be 
convenient, helpful, perhaps -- convenient and helpful 
really are the words that I think the plaintiff is relying 
upon — the question is necessary. I think the directors 
of ICC, particularly the former directors of ICC, 
whose actions we seek to question in the New Jersey 
suit, are well able to defend. themselves in that action. 
There is ro reason why given the jurisdiction over them 
in that action, given the limitations of section 2283, 


there is no reason why even if we looked at it in ‘sss 


terms of convenience, this Court should enjoin. 


THE COURT: I suppose ve may be dealing 
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with semantics. ‘If it is necessary you do it, but 
before you decide it is necessary I guess you have to 
look at the question whether or not it is going to cause 
some harmful and perhaps unnecessary consequences, which I 
guess is illustrating that there are some semantics 
in this. 
| I suppose the question is, as it always is, 
what is right? 
I think since we are getting close to 3:30 I 

would like to ask for you to tell us what you think. 

| MR. ORLOFF: I do have some more to say, 


your Honor, but, of course, I will defer to counsel. 


MR. TERRELL: Your Honor, my name is 


Your Honor, I represent Fairfield General, 
Fairfield Aviation and Skyweys. More importantly, I 
represent over 6000 sharcholders that own these 
companies. 

As yous Honor well knows, none of these 
companies were made a party in the SEC action. ICC 
now tries to bring them into this present suit by 
alleging a violation of the 1934 Act on the basis of the 


dividend which was given to the ICC shareholders and which 


created Fairfield General. 
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I submit to your — and it is in response 
in a way to a question you wit to Mr. Camhy, that at 
the time of this transaction if the stock of Falrfield 
Aviaticn was given to the ICC shareholders as a dividend, 
there would be no purchase or sake in a security. The 
ICC shareholders would own exactly the same thing, they 
would just own them in two certificates. 

All that happened was that the stock ‘of 
Fairfield Aviation was transferred to Fairfield General 
because the directors of ICC wanted to estzlish a 
holding company situation and then that stock was 
transferred to the shareholders of ICC as a dividend, 
again, the shareholders owning exactly the same thing 
before and after the dividend. 

THE COURT: But at least significantly 
enough of a transaction that you are unhappy with it. 

MR. TERRELL: No, sir, I am not unhappy 
with it. It is a fait accompli. One way would be 
no violation or purchase or sale, the other way no 
violation or purchase or sale. They are exactly the 
same. 

I think if your Honor reviews thecases, 
especially in the Second Circuit, beginning with 


Birnbaum and going to the Arrico v. Syracuso Chima case 
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down to Bankers Life, they say very specifically there 
must be some conside:ction to have a purchase or sale. 
Somebody must end up with something different. That 
didn't happen here and this transaction was not a purchase 
ox sale under that act. 

I think our point was made in our brief, your 
Honor, and I think you understand our point. If you 
review those cases and consider that the Fairfield Aviatioa 
Stock was put out as a dividend there would be no 
violation, no purchase or sale and exactly the same thing 
happened just substit-ting Fairfield General as the 
company whích owed the stock. 

| In regard to the New Jersey acticns which 

Fairfield General has instituted, unlike the Vesco & ` 
Company matter, there is no judgment which this Court 
has to protect in connection with those lawsuits. 

The first lawsuit is on the lease. It is 
a rental lawsuit. Except forthe presence of Mr. Vesco, 
I micht even say it ig a . garden variety Sade situation 
covered by New Jersey law to be decided by New Jersey 
courts. There is rothing in that lawsuit which prevents 
your Honor from deciding the issues raised by ICC against 


the other defendants in this case. The only - - r 


possible section of the injunctive law and exceptions 
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under that law would be in aid of your Honor's 
jurisdiction. 

I don't see any basis whatso ver for applying 
that particular exception to the anti-injunction lawsuit 
started by Fairfield General against ICC in New Jersey. 
They are rental lawsuits. They have nothing to do with 
the SEC claims. As a matter of fact, the SEC claims 
could be asserted as a defense if ICC wanted to do that 
in New Jersey. But those claims have absolutely 
nothing to do and, in fact, I might submit, your Honor, i 
in fact, you had them over here you would probably 
sever them from the main case they have so little to do 
with the main case that is before your Honor. 

So, therefore, we are in a much different 
position -- 

THE CC RT: Can ycu go back to this questioi 
of transfer of stock. 

You said something I have been puzzling abou 
You said it didn't make any difference anyway it was 
done. Canvou explain that? 

MR. TERRELL: Yes, sir. 

If Pairfield General had never been created 
and the board of directorsof Icc decided, að they did 
as a matter of fact in November of 1970, to dividend 
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out the Fairfield Aviation operation, what would have 


resulted would have been the stockholders of ICC 
receiving as a dividend th stock of Fairfield Aviation 
as a separ-*^ ‘ndependent entity and company. However, 
after that trar ‘er the ICC stockholders would have owned 
in two certificates exactly what they would have owned 
before the cividend. 

THE COURT: You mean because with the one 
certificate they could have owned -- 

MR. TERRELL: Fairfield Aviatica, with Qe 
two certificates they owned Fairfield Aviation and 
Icc. 

Now, all that happens is that Fairfield 
General is substituted as the hoiding company for Fair- 
field Aviation, so instead of those stockholders 
receiving Fairfield Aviation stock as a dividend they 
receive Fairfield General stock as a dividend. 

THE COURT: Maybe this is too simple an 
analogy and maybe it is no analogy at all, but if I have 
$5 and I buy a share of stock for $5, I wind up with a 
share of stock which is at the moment worth 55, is it the 
same thing, thero is no difference but that certainly 
is a purchase within 10(b) (5). 

Now, why isn't this within 10(b) (5)? 
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2 It doesn't seem to me that the key is 
3 whether your own personal balance sheet has chenged any, 
4 the key is whethre there has been a transfer of stock, 
5 isn't it? 
6 MR. TERRELL: For value, your Honor, for 
? value. 
8 22x THE COURT: — I pai? $5 for this piece of 
9 stock. 
10 MR. TERRELL: Yes, sir,you paid $5, but 


n in the dividend situetic: nobody paid $5, somebody just 


12 got a certificate which said, "You now own exactly 
13 what you owned before, but it is evidenced by two 
u certificates." 
Sy Nobody paid $5. As a matter of fact, 
b nobody could have even have stopped tle dividend from 
7 coming. So that is the difference in your analogy, 
18 ‘your Honor. Nobody paid the $5 to get the stock and 
8 that is what all those cases, especially in the Second 
20 Circüit, say and that is essentially the basis ofour 
21 position. va 
LA THE COURT: If there is a stock aplit 

3 3 two for one, that is nut a 10 (b) (5) transaction? 
34 IR. TERRELL: No, sir. No, sir. But 
25 


this isn't even a stock split. 
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THE COURT: No, I know. 


gtr 


MR. TERRELL: This is on the scale of 


n 


purchases or sales down the scale from a stock split, 
because it could be after the stock :plit the stock might 
be put at a different value, I don't know, and that might 
be another question. but hore youvjon't haw that. 

So I think, your Honcr,.those are our positions and 

I think theyare set forth in our brief. 

THE COURT: All right. I am perfectly 
willing to fix a date to here some of these questions 
Ge-ated more at length if you all feel the need for it. 

| I feel that they have been very adequately 
briefed. I feel you have raised with me today the 
im, ortant questions and I would bc happy to receive 
supplementary materials from any of you who feel the 
need io and, as I have said before, if any of you fee. 
really strongly that you neod morc time to argue this I 
will be glad to consider that. 

I would hope that that wouldn't be 
hecessary. 

MR. CAMHY: Your Honor, we wouldn't make 
that request, but we do request a TRO be continued until 
it is decided. 


TIE COURT: Now, howam I going to do that? 
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MR. CAMHY: I think your Honor has power to 


THE COUKT: Hasn't it gone for 20 days? 

MR. CAMHY: Yes, it has gone 20 days, your 
Honor. 

THE COURT: As I understand therule, I 
can't do it except on iiic 

MR. CAMHY: Then, your Honor, we request at 
least an ir?janction be issued today subject to possib. 
revocation after your Honor has further considerod the 
matter. 

THE COURT: All right. I appreciate the 
problem and I have given it some thought. I will act 
on this question before 5 o'clock. I am not prepared 
to do it right now. 

What about the opportunity, Mr. Orloff, to 
be heard further, do you feel any need? 

MR. ORLOFF: I would at least like the 
opportunity to file a supplemental memo, your Honor. 

I might point out that with respect to the new applicaticn, 
the one against the New Jersey lawsuit, your Honor 
signed an order to show cause last Friday and there were 
no restraints and there are no restraints at this point, 
it would simply be a mtter as far as that goes of 
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continuing the arcuiuent on the return date. 

THE COULT: That, of course, will remain in 
effect is what you ere saying. 

MR. ORLOFF: There is no restraing in that 
action. 

MR. CAMHY: May I interrupt. He points 
out something very inportant. We did sah pawa tea 
was no problem, we did not secure a TRO on the Vesco 
case and that is perhaps the most amportant, because 
that is the one which, in effect, seeks to enjoin 
the directors from acting. 

The return date is in about three days, 
isn't it? | 

iis MR. ORLOFF: I don't know what you : are 
referring to. 

MR. CAMHY: In the Vesco & Co. New Jersey 
action. 

MR. ORLOFF: There has been no application 
to the Court for an injunction in the New Jersey action. 

MR. CAMHY: No, but the summons is returnable 
in ten days. i Pes š 

MR, ORLOFF : I would be happy to send " 
brief into your Honor long before ten days from . now. 
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If counsel is referring to his time to answer, your Honor 
has not yet: ruled. I will give him more time to 
answer in that case. . I am not looking to take 
advantage of him in that way. 

THE COURT: All right. 

HR. ORLOFF: I don't feel a need, your 
Honor, I should say, in view of your Honor's expression 
on the subject, to argue the matter further orally, but 
I would like to at least submit to your Honor in writing 
the balance of my argument. 

THE COURT: All right. I would like to 
get from anybody who feels the need to do so any additiona 
papers by noon on Friday. 

I will see to it that you — eñsšaea before 
the end of the day as to what I am going to do vith 
the question which Mr. Camhy has put to me of an 
injunction. ZEE ( 


All right, tank you. 


-— 
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> Ho 
; 
^ ac 
" et 
goo: G. S. Freedman 
co 
June 29, 1973 
la 
- fa 
jonoraple Charles E. Stewart ' 
ye, United States Dirtr'ct Court mo 
feral Courthouse 1109-15 £ 
3. Square 
ew York, New York 
ar 
Re: International Controls Corp. v. . 
Vesco, et al (73 Civ. 2518 [CES]) Ju 
Judae Scewart: Je 
The following is by way of supplementation, amplifi- 
ation, and reply, on behalf of Vesco & Co., Inc., in connection 
uiti: cie incomplete oral «.. ment of June 27, 1973 on the " 
ti 
Ollowing applications, c^ which, as I understand it, the Court š 
w 
uiis prepured co rule by Monday, July 2: 
as 
[AJ The return date of the order to show cause of he 
une 8, 1973 why, inter alia, Vesco & Co., Inc. should not be 
»reliminarí,.y enjoined with respect to some 846,360 shares of en 
.C.C. stock held of record by it; gu 
[B] The return date of the order to show cause of fa 
mune 22, 1973, why Vesco & Co., Inc., et al, should not be 
ped} iminarily enjoined from prosecuting further tho New Jersey yo 


t 
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tion of "Vesco & Co., Inc. v. Lawrence B. Richardson, Jr., 
'al.*; 

(C] The motion of Vesco & Co., Inc. to dismiss the 
Bplaint against it for lack of subject matter jvrisdiction, 
ck of personal jurísdiction, ka Sasha of process, and/or 
iluré to State a claim - all as set forth in its notice of 
«ion dated June 26, 1973. 

In view of the fact that the major thrust c^ the oral 
gument on June 27 was directed to the order r. + ..w causa of 
ne 22, and the issue of proposed injunction a sinst the New 


rsey lawsuit, I shall deal with that subjec* first. 


I - The New Jersey Lawsvit 
It ghould be stated preliminarily that the jurísdic- 


onal, process, and failure to state a claim defenses, all of 
ich have been raised by motion, are applicable to thi- issue 


rein by reference. 

| What plaintiff here seeks to do is to enjoin in its 
tirety aú action which was commenced a week before the instant 
it, and of which at least 3 of tle 4 Counts clearly do not 

14 within this Court's power to cnjoin. 


I appreciate the fact that Your Honor remarked that 


u thought you had the power to enjoin this action and that it 


5 


| 
l 
| 
| 
well as to the other order to show cause, and are incorporated x 
| 
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was simply a matter of whether you ought to exercise that power. 
I respectfully request that you reconsider that statement in 

aw of tha following (which I did not get to in my oral argu- 
ment) : 

1. Tho Court's power to enjoin a State Court action 
is grounded solely in 28 U.S.C. §2283, which contains an absolute 
prohibition as to such an injunction with linited exceptions (see 
Mitchum v. Fostar, 407 U.S. 225 {1972}), anā as to which the 
Supreme Court has held as follows, in Atlantic Coast Line 
p ilroad Co. v. Engineers, 398 U.S. 281 (1970): 

(a) “Any doubts as to the propricty of 

a Federal injunction against state court 

proceedings should be resolved in favor of 

permitting the state courts to proceed in 

orderly fashion to finally determine tho 

controversy" (398 U.S. at 297}; 

(b) “A Federal court does not have 

inherent power to ignore the limitations of 

$2203 and to enjoin state court proce: dings 

morely because those proceedings interfere 

with a protected federal right or invade an 

area preempted by federal law, even when the 

interforence is unmistakably clear” (398 


U.S. at 294) 3 


»rable 
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(c) With respect to the "in aid of 
jurisdiction" exception, "it is not enough 
that the requested injunction is related to 
that jurisdiction, but it must be 'necessary 
in aid of' [emphasis the Court's] that juris- 
diction" (398 U.S. at 295); 
(d) It is not sufficient, to cone 
within the exceptions to $2283, to show that 
the matter properly before the state court N: ' 
is also within the confines of the federal ; 3 
suit, or even that the federal court has 


exclusive jurisdiction over its case. If 


. the state court errs in assuming the scope 


of its jurísdiction, tho party aggrieved 
can proceed in the stata appellate courts 
and ultimately, if necessary, in the Supreme 
Court. “Lower federal courts possessa no 
power whatever to sit in review of state 
court decisions,” and "(p)roceedings in 
state courts should normally be allowed to 
continue unimpaired by intervention of the 
lower federal courts with relicf from 

error, if any, through the state appellate 


courts and ultimately thís Court" (398 U.S. 


at pp. 296 and 287). Also see Vernitron Corp. 
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v. Benjamin, 440 F. 2d 105 (2nd Cir. 1971), 

cert. den. 402 U.S. 987 (1971). 

2. The only portion of the New Jersey action which 
even arguably comos within any of the exceptions to $2283 is 
the Fourth Count. As pointed out on oral argument, the major 
thrust of the Pourth Count is directed towards the I.C.C. 
directors’ alleged breach of fiduciary duty in consenting to 
the Final Judgment (as to I.C.C. only) in the S.E.C. suit, and 
certainly such relief is not, even if granted in the form of 
damages against the then - I.C.C. directors, an interference 
with this Court's judgment, and enjoinder of the action is aot 
necessary to protect and effectuate the judgment. 

3. Whatever the arguments may be as to the Fourth 
Count of the New Jersey lawsuit, the First, Second and Third 
Counts clearly do not come within any of the exceptions to 
$2283. These are essentially derivative-type claims against 
certain former directors and/or officers of I.C.C. ‘Some of 
them are not even being sucd by I.C.C. The claims must and will 
stand or fall on their own merits, but the significant point, 
in tho instant context, is that enjo'nder thereof is in no way 
"nocessary" to protect or effectuate this Court's judgment nor 
is it "necessary" "in aid of" this Court's jurisdiction. The 
judgment continues regardless of these Counts of the New Jersey 


lavsuit, and Mi. Lutowsky continues to be empowered to prosecute 


toe 


Letter Memorandum 46la 


Honorable Charles E. Stewart -6- June 29, 1973 


on behalf of I.C.C. as he sees fit. The oniy basis for injunc- 
tion of Counts One, Two and Three would be this Court's assumption 
of exclusive jurisdiction over all suits by, against, on behalf 
of, or zelating to i.C.C. - and such a usurpation of authority 
would be directly contrary to §2283 and the constitutional 
separation of federal and state authority. It would alwayr be 
"convenient" and "helpful" for a federal court, I suppose, in 
proceeding to exercise its jurisdiction, to have any and all 
other actions of a similar nature in the state courts restrained; 
but if such were the interpretation to be given to §2283, the 
statute would be virtually mezningless. And the cases are legion 
that the mere running of similar claims on simultaneous federal 
and state tracks is not a basis for injunction under ary $2283 
exception. St. Paul Pire and Marine Insurance Co. v. Lack, 443 
F. 2d 404 (¿th Cir. 1971). 

4. It ás crucial to note that whercas the plaintiff 
urges that the Fourth Count of the New Jersey complaint is a 
"direct attack" on this Court's judgment - whích allogation we 
contest, it does not and cannot seriously urge any similar 
effect of the first three Counts, and virtually limits its 
argumont to the clair that to permit anyone other than Mr. 
Butowsky to bring actions on beralf of 1.C.C. would be "totally 
contrary to the spirit and purpose" of the judgmont. 


Not only is such a contention without merit - unless 
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one reads the judgment as vesting exclusive litigation power in 
Mr. Lutowsky, which is not only contrary to the language of the 
order but contrary to any legal authority - but also it does 
not comprise a recogni: 2xception under $2283 and is therefore 
barred by the anti-injuction features of tho statute. The 
lew Jersey action not only involves different ——; and some 
different defendants, than the pending New York cases, cf. 
State of Oklahona ox. rol. Wilson v. Blankenship, 447 F. 2d 
687, 3 (10th Cir. 1971), cert. den. 405 U.S. 918 (1972), 
but participation by I.C.C. in the New Jersey case* in no way 
intorforos with this Court's jurisdiction; and, indeed, I.C.C.'s 
heated protosts with respect to the prosecution of the first 
three Counts of the iew Jersey action raises substantial questions 
as to the bona fides of their choice of defendantz. In any event, 
these issues are not for rcsolution by this Court by way of 
injunction, Lut may only be raised in the substantive litigation 
by motion in the New Jersey procecding. 
II - The Requested Injunction Against 
____Transfer, Etc. of ICC stock — _ 
This issuc has been thoroughly briefed and argued as 


to the jurisdictional and process defenses and motions by 


* To the extent I.C.C. dasires to participate, since with 
respect to Counts One, Two and Throe, it is only a norinai 
party. 
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i; defendant, and only brief additional comment, by way primarily 
of reply to the plaintiff's brief, is required here. 

The relief sought by plaintiff is indeed extra- 
ordinary, On a complaint* which says nothing about Vesco & Co., 
Ind. other than the statemont in — S(r) that it "is a 
Delaware corporation, to which defendant Vesco and his children 
have transferred certain of their assets", plaintiff asks this 
Court to take the extraordinary step of, in effect, making a 
final determination that (Í) Vesco & Co., Inc. participated in 
a agheme in violation of the Securities Laws, (44) Vesco & Co., 
Ine. iz, in law, moroly an “alter ego" of Robert Vesco and liable 
for all of his obligations, whatever they may be, and (iii) Vesco 
& Co., Inc.'s major asset - its stock in ICC - should be "frozen" 
and attached before a trial, without any evidentiary hearing, 
and solely upon certain non-evidential statements "on informa- 
tion and belief" by this Court's specially-appointed counsel. 

There is absolutely no authority for the unusual 
relief here sought. SEC v. Manor Nursing Ctrs., Inc., 458 F. 
4d 1082 (2nd Cir. 1972) is totally distinguishable. In the 
first place, the "freeze order" in Manor Nursing resulted from 


a finding, after trial, that Manor had violated the Securities 


Acts; and, further, a finding by the trial court - after hearing - 


* ‘and both parties concede it is the complaint alone which 
must be looked to on motion to dismiss. 
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that the alleged transferee company, Capital Citics, was "simply 
a new name for Manor" (458 F. 2d at p. 1094) and that, hence the 
transfer was fraudulent. Hore, there has been no trial, no 
hearing, no finding (not evon as to Robert L. Vesco in the 

SEC case, as far as we ' aware), and not even a legally stated 
cause of action or factual support for any such findings as 
against Vesco & Co., Inc. Moreover, the uncontradicted facts 
before the Court demonstrate the cortrary: (i) the alleged 
"transferee" was incorporated prior to the institution of any 

of these actions, pursuant to and in furtherance of planning 
started as far back as 1968; (ii) it was formed in Delaware, and 
can be found in New Jersey, hardly a "fugitive" jurisdiction; 
and (iii) Mr. Vosco, allegedly seeking to secret hie "loot", 

is tho preferred stockholder of record and is thus entitled to 


the initial á.stributions up to approximately $2.5 million. 


IIl - The Defendant's lotions to Dismiss 
Tne defendant, Vesco & CO., Inc. has pending before 
the Court a motion to dismiss under F.R.C.P. 12(b), (1), (2), 
(5), and (6). Tho basis for these applications has been set 
forth at length in the briefs filed and on oral argument. The 
reasons parallel to a large extent the contentions asserted in 


opposition to the applications for injunctive rolicf, althovgh 


it must be emphasized that, oven if the imagination were to 


an Í 


Letter Memorandum 65 
4 2d 


Hénorable Charles E. Stewart -10- June 29, 1973 


be strained to find jurisdiction and a viable cause of action 
against Vesco & Co., Inc., tlis would hardly warrant the Court 

in taking the further stop, on the papers before it, of finding 
such immediate, substantial, and irreparable injury as to warrant 


the exercise of the Court's injunctíve powers. 


IV - Conclusion 

The adage that "hard cases make bad law" is most 
appropriato herein. Amid the velter o7 charges hurled at. 
various defendants both by the SEC and now by ICC, it is easy 
te lose sight of the fact that persons and entities with the 
name "Vesco" do and should, in the eyes of the law, stand in 
the same position as other litigants. This is so notwith~ 
standing plaintiff's counsel's somewhat emotional appeal to the 
cort~ary on oral argument on June 27. | 

That this Court saw fit, with ICC's consent, .o 
appoint “ndépendent directors and a special counsel, hardly 
warrants abz ^-- ng establisi.ed common law, statutory, anā 
constitutional principles of duo process or reversing the usual 
burdens incident to injunction applications, and ereating spacial 
classes of litigants. 

` Applying those bedrock principles, and treating the 

parties in this case as ordinary litigants,’ : respectfully 


submit that the complaint and all proceedings should be dismissed. 
Respectfully Submitted, 
HANNOCH, WiISMAN, STER 8 BESSER 
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Honorable Charles E. Stewart 
United States District Judge 
Southern District of New York 
U. 8. Court. House 

Foley Square 

New York, New York 


° Re: International Controls Corp. 
vs. Robert L. Vesco, et al. 
73 Civ. 2518 


Honorable Sir: 


We herewith transmit to you a Supplemental 
Memorandum in lieu of further oral argument. 


We have received a letter dated June 29, 
1973 from the attori: sys for Vesco & Co., Inc. which 
urges that the Court should not enjoin the prosecu- 
tion of the first three counts of the New Jersey ac- 
tion instituted by said defendant. 


We respectfully submit that the said first 
three counts arc asserted in the name and right of 
ICC and are against certain former directors seeking 
to recover damages from them for in effect consenting 
to this Court's judgment in the SEC action and for 
alleged breach of fiduciary duty. 


This Court's judgment in the SEC action con- 
templated that in lieu of an appointment of a Receiver, 
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Special Counsel would be appointed to vindicate the 4 
rights of ICC against former directors. Mr. Vesco R 
was a party to the action in- which that judgment was $ 
entered. If a Receiver had been appointed, there c 
would have been little doubt of this Court's power 

under 28 U.8.C. $2283 to protect and effectuate its 
judgment by enjoining stockholder derivative suits 

which tended to harass or interfere with the Receiver's : K 
work. Since the powers of Special Counsel in vindica- 1 

ting the Corporation's rights are precisely those which 

would be exercised by a Receiver, we respectfully submit ' 
that an injunction is as much an appropriate remedy as 

it would be if a Receiver had been appointed. 


If Vesco & Co. were asserting its own rights 
against these former directors, a different situation 
wouiz be presented but the rights sought to be asserted 
in the first three counts of the New Jersey action are 
the rights of ICC and by seeking to assert the rights 
of ICC in an area in which the Special Counsel was au- 
thorized to act and against the wishes of Special Coun- 
sel, the said New Jersey action conflicts with and ob- 
structs the effectuation of this Court's judgment in the 
SEC action. 


Y 


If Mr. Vesco objected to the appointment cf 
Special Counsel, that objection should have been raised 
in the SEC action. If he wished to compel Special Coun- 
sel to proceed along certain lines, he can make those 
views known by applying in the SEC action at the foot 
of the Court's judgment therein. However, we submit that 
he does not have the right to bring actions in the name 


' of ICC and for the alleced benefit of ICC which are at 
cross purposes with the aims and objectives of the Court 
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Honorable Charles E. Stewart 
Pago Three June 29, 1973 


appointed "Receiver" or "Special Counsel." An order 


(directing that these tactics be stopped is an injunc- 


ti n to "protect or effectuate” this Court's judgment 
in the SEC action. 


In almost every area of the law (tax, credi- 
tor's rights, etc.), a corporation consisting of a 
person's wife and children is regarded as a classic 
alter ego. In the instant case, if defendants feel 
that on a hearing they could establish some other charac- 
ter to the corporation known as Vesco & Co., Inc., they 
should by all means be permitted to do so. We would 
welcome the opportunity to take the testimony of Mrs. 
Vesco and Mr. Vesco's secretary to determine how in- 
dependent they really are. However, so far we have 
been unable to evn serve these people with process. 
They are hardly in a position to claim that they are 
entitled to a hearing when at the present time they 
cannot even be "found." 


Finally, we wish to point out to this Court 
that the need to enjoin the tran ‘er of Mr. Vesco's 
Stock in ICC, now held by Vesco & Co., stems from two 
urgent needs, (1) to preserve assets which may be 
needed to make good the frauds and restore abstracted 
proceeds, and (2) to prevent Mr. Vesco from perpetrating 
further frauds by the use of his ownership of what has 
heretofore been a controlling 25% interest. 


In exercise of its powers under the 1934 Act 
'o enjoin the continuation or further perpetration of 
statutory violations, this Court has the ower to seize 
the instrumentality of such violation unt:1 it is satis- 
fied that said irstrumentelity has bern d -fused. What 
ICC seeks on this motion for its own prot::ction is an in- 
junction against the transfer of this instrumentality so 
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Page Four June 29, 1973 


that the Court will be assured that it does not fall 
into the hands of another Vesco alter ego who will 

use it to frustrate the efforts of the Special Counsel 
and the Board of Directors or take other actions such 
as those set forth in the complaint in the SEC action 
and in the instant action. 


Yours respectfully, 


p- Vows fd 
SDC :rb Sheldon D. CamHy X 


cc: Hannoch, Weisman, Stern 
& Besser, Esqs. 


Shanley & Fisher, Esqs. 


Letter and enclosure (Reply Brief) sent by mail 
to counsel for adverse parties. 
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Plaintiff's Reply Memorandum. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


db db GOD °. o oe» . XD X - 4D - °.  —— — -Ó em x 
INTERNATIONAL CONTROLS CORP., 
: 
Plaintiff, 
-against- 73 Civ. 2518 
: (CES) 
ROBERT L. VESCO, at al., 
Defendants. 
we de db Kd e We. cm] dA - o - - < o < o x 


PLAINTIFF'S REPLY MEMORANDUM 


The folloving is submitted by plaintiff in reply 
to certain statements made on behalf of defendants at oral 


argument: 


1. Counsel for Vesco & Co., Inc. have argued 
that here is no basis in the record for concluding that 
Vesco & Co. is Robert Vesco's alter ego. We respectfully 
refer the Court to the very affidavit submitted by Vesco & 
Co. (Stern Affid. 6/12/73) This makes it clear that Vesco 
& Co. was 3 corporation organized by Mr. Vesco, owned by 


himself, his wife and his children and purpo.tedly managed 


PES 
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by his wife and his secrotary. The corporation was organ- 
ized in July 1972 after most of the fraudulent acts charged 
in the complaint and at a time when it was well kaown that 
Mr. Vesco was under investigation by the Securities and Ex- 
change Commission. We think the foregoing facts provide 
sufficient basis for a finding (at least in the absence 

of demonstrated evidence of some independent ownership) 


that Vesco & Co. ir an alter ego for Mr. Vesco. 


2. The attorneys for Vesco & Co. represented to 
the Court that the action instituted by Vesco & Co. in the 
courts of New Jersey did not seek to attack chis Court's 
judgment but merely to recover damages from certain former 
directors. An examination of the complaint in the New 1 
Jersey action refutes this contention. (Ex. A to Butowsky 
Pffid. 6/22/73) The Fourth Count seeks to have the New 
Jersey co. -ts enjoin the Court appointed directors from 
acting as such. Moreover, each of the Court appointed direc- 


tors is named as a defendant in the New Jersey action. 


Mr. Vesco was ard is a party to the SEC proceed- 
ing in this Court and had and „as every opportunity to 


challenge this Court's jucgment either in that proceeding 
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or in the fastant case. He had no right to cause his per- 
sonal corpo: ate vehicle, Vesco & Co., to seek to set aside 


such judgment in the state courts of New Jersey. 


3. The attorneys for Fairfield General argued 
that the exchange of shares which took place between ICC 
and Fairfield General was not “necessary” to the dividend 
transaction and that the same practical effect could have 
bee ` .eved by merely dividending out the Fairfield 
Aviation stock directly. In fact, however, the exchange 
of shares did occur and was deemed necessary by the defend- 
ant-directors and by Mr. Vesco.* In any case, we submit, 
that the statute applies to the transaction as it was, not 
as to how it might have been if the parties had decided to 


do it in another way. 


However, even if a dividend of Fairfield Aviation 
had taken place without the prior creation of Fairfield Gen- 
eral and exchange of shares, such a dividend would have been 


a transaction within the meaning of the 1934 Act. The divi- 


*Parenthetically, it may be observed from the complaint herein 
that Fairfield General was created as a possible vehicle to be 
used in connection with the I.O.S. related transactions. 
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dend fundamentally changed each stockholder's interest in 
ICC by distributing out Property of ICC to the stockholders 
and through them to the public. Fairfield General was not 
a viable commercial entity. Any gain to the stockholders 
in the form of dividended shares did not match the loss to 
the company (and to said stockholders) on the dividend. A 
stockholder receiving a share of it received something of 
little or no value. On the other land, the assets in the 
hands ‘of ICC at least constituted part of the company's 
net worth available for the Operation of the business and 
generel capital purposes. As we understand it, the test 
in these cases is whether the transaction made a fund: nen- 


tal change in the nature of a stockholder's interest. (See 
Vine v. Beneficial Finance, 374 P. 24 627 (2nd Cir. 1967). 


We respectfully submit that in the instant case, 
there was such a change. As in Vine, the stockholders re- 
ceived involuntarily something they did not want and which 
was practically valueless in their hands in partial satis- 
faction of their right to share in the business and assets 


of ICC. The transaction wis not a meaningless "wesh." It 


wy wt 


v 
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represented a real and injuriciis change in the nature of 


their investment in ICC. 


"aw 


Dated: New York, New York 
June 29, 1973 


Respectfully submitted, 


SHEA GOULD CLIMENKO & KRAME! 
Attorneys for Plaintiff 

330 Madison Avenue 

New York, New York 10017 


2S 
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UNITED STATES DISTRICT COURT 
BO'*THERN DISTRICT OF NEW YORK 


INTERNATIONAL CONTROLS CORP., 


Plaintiff, 
~against- 73 Civ. 
: (CES) 
ROBERT L. VESCO, et al., 
: Defendants. 
s 
aaa aa sea r dale i> “ll E das S X 
PLAINTIFF'S REPLY RANDUM 


SHEA GOULD CLIMENKO & KRAMER 
ATTORNEYS ron Plaintiff 

330 MADISOW Ave UE 

New Yom, N. Y. 10017 
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Letter from David M. Butowsky, Esç., to Judge 
Charles E. Stewart, dated July 2, 1973. 
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RECF'IVED JUL 3 1973 
Letter Memorandum 479a 


: DAVID M. BLTCWSKY 
Special Counsel to 
T«ternational Controls Corp. 
230 Park Avenue 
i New York, N. Y. 10017 
V Tel: 725-5360 


ta July 2nd, 1973 


Ponorebie Charles E. Stewart 
. 6. District Judge 

Southern District of New York 

U. É. Court House 

Foley Sqtare YT Ae 
d , New York, New York //^/ / oe 


Re: International Controls Corp. v. 
Robert L. Vesco et al, 73 Civ.2518 
Dear Judge Stewart: 
, 


t: Your Honor's appointment of Special Counsel for 
In ational Controls Corporation ("ICC") was prope- and 
appeopriate relief short of the appointment of a receiver. 

' Together with the appointment of an Interim Board of Directors, 
it s igned to }~otect ICC and its shareholders by con- 
tinging fCC as a viele corporate entity while determining the 

; Radts which had led up to the matters involved in the SEC action 
‘and taking remedial and corrective action. Had a receiver been 
appointed, he would be protected from the harrassment and inter- 
ference of lawsuits against ICC. Similarly, Special Counsel 
and the Interim Board of Directors should be protected from the 
hargessment and interference cf suits which impinge upon the 

. matters they are required to inquire into and take acticn upon. 

* Ap injunction against the lawsuits by Fairfield General, 
TFairfield Aviation and Vesco & Co. is thus required to protect 
s the judcment of this Court. 

1 Ww. . 
: As has been shown in the Memorandum of Law, this relief 
' is also necessary to aid the jurisdiction of this Court and is 

; expressly authorized by the Securities Exchange Act. 


Your Order appointing me directed me to take: -' 


, 


"... immediate necessary or appropriate action to 
protect International Controls’ claims or possibl 
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Honorable Charles E. Stewart July 2nd, 1973 


Claims against said defendants or companies, in- 
cluding, but rot limited to ... the institution 
of appropriate action to freeze and preserve the 
assets of said defendants or others who may be 
obligated to International Controls." 


Vesc: & Co. should remain a defendant in this action pur. ‘ant to 
these instructions. 


The Final Judgment of this Court in SEC v. Vesco pro- 
vided that a new Interim Board, having no connection with the 
claim of wrongdoing, be appointed. Subsequently, a new board 
of directors will be elected by the shareholders after the 
previous proxy material of ICC has been investigated and any 
errors therein corrected. The relief sought by Vesco & Co. 
in its New Jersey lawsuit would compel an election of Directors 
prior to such investigation and corrections, and indeed, before 
proxy material ccald be prepared and distributed in compliance 
with the Securities Exchange Act of 1934. I submit that action 
should be enjoined. 


Unless the provisional relief sought by ICC is obtained 
against Vesco & Co. a judgment of damages by this Court against 
defendant Vesco would be ineffective in the face of his flight 
and endeavors to remove al! assets from the reach of this Court. 


Furthermore, unless relief is obtained against Vesco & 
Co. this Court will be unable to grant effective relief in this 
action against further violations of law. It is through Vesco 
& Co. that control of ICC is exercised by defendant Vesco. 
Only the removal of this control and protection against the 
further exercise thereof by defendant Vesco or any of his alter 
egos is app. :priate and effective relief against further viola- 
tions of the Securities Exchange Act. The Interim Board of 
Directors would be remiss if they did not seek to protect ICC 
from a return to control of defendant Vesco whom our investiga- 
tions indicate has injured ICC by flagrant violations of the 
securities laws and breaches of his fiduciary obligations. 
For these reasons alone Vesco & Co. should remain a defendant 
in this action. 


Respectfully yours, 4” 


Mid IR 


David M. Butowsky 
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| 
Honorable Charles E. Stewart July 2nd, 1973 


cc: Hannoch, Weisman, Stern 
& Besser, Esqs. 


Shanley & Fisher, Esjs. 


hd 
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Plaintiff's proposed findings of fact and conclusions of 
law in support of its motion for a preliminary injunction 
and ^ opposition to the motions of certain defendants to 
ismas» the complaint, dated July 2, 1973. (Copy submitted 
to District Court on or about July 2, 1973.) 
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Proposed Findings of Fact 483a 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


73 Civ. 2518 
INTERNATIONAL CONTROLS CORP., : 
° PLAINTIFF'S PkOPOSED FIND- 
Plaintiff, : INGS OF FACT AND CONCLUSIONS 
OF LAW IN SUPPORT OF ITS 
~against- : MOTION FOR A PRELIMINARY 
INJUNCTION AND IN OPPOSI- 
TION TO THE MOTIONS OF 
CERTAIN DEFENDANTS TO DIS- 
MISS THE COMPLAINT 


ROBERT L. VESCO, et al., 


Defendants. 


Plaintiff International Controls Corp. ("ICC"), by its 
attorneys David M. Butowsky and Shea Gould Climenko & Kramer 
respectfully submits proposed findings of fact and conclusions of 
law in connection with the following motions submitted to the 


Court, on June 27, 1973: 


il ICC's motion for a preliminary injunction ʻe- 
straining the transfer of certain assets by 
defendants Fairfield Gene 41 Corporation, Fair- 
field Aviation Corporati. , Skyways Leasing 
Corporation, Robert L. Vesco, Vesco & Co., Inc., 
Frank G. Beatty, Joel Grady and Alwyn Eisenhauer. 


zs ICC's motion to preliminarily enjoin the prosecu- 
tion by certain of the defendants of two actions 
in the State of New Jersey entitled "Fairfield 
General Corporation v. International Controls 
Corp. N.J. Sup. Ct., Chan. Div., Essex Co. 


an "Skyways Leasing Corporation v. International 
Controls Corp., N.J. Sup. Ct., Law D v., Essex 
Co.). 


3. ICC's motion to p.eliminarily enjoin prosecution 


of the action entitled "Vesco & Co., Inc. v. 
Laurence B. Richardson, et al.," (N.J. Sup. Ct., 
Chan. Div. Bergen Co.). 
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4. Motion of defendant Vesco & Co., Inc. for dis- 
missal of the Complaint for lack of subject 
matter jurisdiction, lack of personal jurisdiction 
and insufficiency of service of process. 


5. Motion of defendant Alwyn Eisenhauer to dismiss 
the Complaint for lack of subject matter jurisdic- 
tion, personal jurisdiction and insufficiency of 
service of process. 


FINDINGS OF FACT 


The SEC Action and Entry 
of Permanent Injunction 

1. In November 1972, the Securities and Exchange Com- 
mission instituted the action entitled SEC v. Robert L. Vesco, et 
al., 72 Civ. 5001 (CES) ("SEC action"). In that proceeding, 
application was made to have a receiver appointed for ICC. The 
said application, as well as the claim by the SEC against ICC, 
was resolved by a Final Judgment of Permanent Injunction and 
Appointment of Special Counsel and Directors dated March 16, 1973 
("Final Judgment") in which this Court appointed Special Counsel 
and a new interim independent Board of Directors for ICC. The 
Final Judgment directed Special Counsel to conduct a full in- 
vestigation into the affairs of ICC, report to this Court and 
the Securities and Exchange Commission (the "SEC") and take all 
appropriate action, including, but not limited to, the insti- 
tution and prosecution of suits on behalf of ICC to recover all 
ar'ets or monies improperly used, taken, wasted, misappropriated 
or paid to anyone without appropriate authorization of the Board 
of Directors of ICC, or in breach of duties owed to ICC. The 


judgment further provided that: 


a3» 


by the Special Counsel, he shall take immediate, 
necessary or appropriate action to protect Inter- 
national Controls' claims, interests and rights 
and pursue all possible claims against the defen- 
dants herein or any other persons including, but 
not limited to, the commencement of legal pro- 
ceedings to prevent the dissipation or flight of 
any funds or other assets, the placing of a stop 
transfer order on securities beneficially owned 

or controlled by said defendants and/or the insti- 
tution of appropriate action to freeze and pre- 
serve the assets of said defendants or others 
who may be obligated to International Controls. 
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". + + pending the investigation and accounting 
By an Order of this Court dated March 25, 1973 George D. Gould, 


were named as interim directors of ICC and David M. Butowsky as 


Special Counsel. 


Facts Surrounding Commencement of 
Instant Action and Request for 


Charles S. Desmond, John Mosler, Allen M. Shinn ard Joseph Weiner 
Injunctive Relief 

2. The instant action, instituted on June 7, 1973, 
appears to be a direct result of the above referred to directions 
to Special Counsel and charges defendants with violationr ^f variou 
provisions of the Securities Exchange Act of 1934, 15 U.S.C. $78a 


et seq., ("the 1934 Act") and the rules and regulations promulgated 


thereunder. 


3. Special Counsel claims to have found that: 

(a) Defendant Robert L. Vesco ("Vesco") and his 
group had engaged in an unlawful scheme involving the 
purchase and sale of securities to use ICC to obtain for 


themselves the benefit and control of I. O. S. mea. ("I,.0,58,") 


and related companies, and other assets of ICC, including the 


stock of Fairfield General Corporation ("Fairfield General"), 


E [| 
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ar its rubsidiaries, Fairfield Aviation Corporation 


("Pairfiel¢ Aviation") and Skyways Leasing Corporation 
("Skyways"), whose sole business is the ownership and 
operation of a Boeing 707, Register Number N11RV. 

(b) The principal arohitect of that scheme, defend- 
ant Vesco, had failed to appear to plead to a criminal 
indictment in New York and was a fugitive from justice, 
living outside of the United States to avoid the juris- 
diction of the Courts. 

(c) The principal asset of Fairfield General, Fair- 
field Aviation and Skyways, the Boeing 707, has been removed 
from the United States, and attempts are being made to ef- 
fectuate its sale. Once converted to cash, this asset could 
quickly disappear. 

(d) The only other known asset of defendant Vesco 
that cculd be available to satisfy a judgmentis his stock- 
holdings in ICC and most of that has been transferred to 


his corporation, defendant Vesco & Co., Inc. ("Vesco & Co. "), 


The Fraudulent Scheme Alleged 


4. ICC is a publicly held Florida corporation whose 
common stock and warrants were listed on the American Stock Ex- 
| change. Defendant Vescc was an officer, director and controllinc 
| stockholder of ICC holding approximately 25% of ICC's stock. Prio 
É January 1, 1971, plaintiff's business consisted in part of the | 
| ownership and operation of Fairfield Aviation, a New Jersey eorp-- | 
| oration and then a wholly-owned subsidiary. Fairfield Aviation in 
| 


| turn wholly-owned Skyways, also a New Jersey corporation, 


-4- 
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5. It appears from the complaint and the affidavits 


submitted in support of plaintiff's motion that sometime during 
1971 defendant Vesco formulated a plan by which he would cause 

ICC to acquire and pay the expenses for a Boeing 707 airplane 
which would be used as his personal transportation veh: , and 
for business largely unrelated to the business of ICC, and pur- 
suant to that plan would cause ICC to transfer said airplane, to- 
|gether with other assets of substantial value, to a corporation 
controlled and dominated by him, thereby permitting him to have al 
the enjoyment of ownership of the airplane at the expense of ICC, 
that defendant Grady, Beatty, Clay and Dodd, who were all officer- 
director fiduciaries of ICC and/or its wholly-owned subsidiaries 
(Fairfield General, Fairfield Aviation and Skyways), joined with 
Vesco in formulating and carrying out that plan, and that Beatty 
was and is the chief executive officer of defendant Fairfield Gen- 


eral and Grady the chief executive officer of defendant Skyways. 


6. It further appears that pursuant to said plan, the 
following steps were taken: 
(a) On December 23, 1970, Vesco caused ICC to contri- 
bute to Skyways certain aircraft assets (not the Boeing 707) 


having an aggregate market value of $363,000. | 
(b) On June 15, 1971, Vesco caused Skyways to pur- | 


chase the Boeing 707 from Pan American Airways ror $1,375,000, 
of which $343,750 was paid with funds contributed to Sky- | 
ways by ICC and the balance owed to the seller in twenty | 
| 


quarterly installments. 


í 
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(c) Between June 1971 and December 8, 1971, Vesco 


caused ICC to advance approximately $1,000,000 toward the 
cost of acquiring the Boeing 707 and the refurbishment and 
improvement of that plane. ‘During the three months ended 
September 30, 1971, Skyways leased the plane to ICC at a 
total cost of $439,000. By lease dated as of October 1, 
1971, ICC agreed to lease the plane from Skyways for a 
period of five years at an approximate gross renta' of 
$3,500,000, the larger portions of which were to be paid 
as monthly rental during the first two years C“ the lease 
($100,000 a month for the first three months, $83,000 per 
month for the next twelve months). Under the terms of 

the lease (i) ICC was responsible for service, maintenance, 
overhaul scheduling and personnel; (ii) Skyways had the 
absolute right to terminate the lease any time it wished 
to sell or transfer ownership of the plane; and (iii) all 


improvements to the plane paid for by ICC became the property 


of Skyways. 

(d) The "refurbishing" cf the airplane was such | 
as to make it suitable only as an entertainment and transpor- | 
tation center for Mr. Vesco personally. Its seating capacity | 
was reduced from 150 passengers to approximately 33; enter- 


tainment facilities such as a discotheque, dance floor, hi- 


fi stereo, sauna and other amenities were installed 


| 
| 
| 
| 
| 
| 
x 
| 
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(e) In November 1971, as part of the aforesaid 


plan, defendant Vesco caused still another corporation 
to be organized. This corporation was Fairfield Gen- 

eral. It had no assets. At an ICC Bo:rd of Directors 
meeting held December 8, 1971, the ICC Board of Direc- 
tors adopted resolutions purporting to accomplish the 

following: 

(i) Transfer of all of the stock of Fair- 
field Aviation owned by ICC to the newly organ- 
ized Fairfield General. This transfer was made 
in exchange for.stock of the newly organized 
Fairfield General. 

(ii) Declare a purported dividend by ICC 
to its own stockholders (of which Robert L. Vesco 
personally owned 25$) of the stock of Fairfield 
General. This "dividend was accompanied by a 
1933 Act registration and prospectus which accom- 
plished an instantaneous "spin-off" launching 
Fairfield General as a separately publicly held 
and traded corporation. 
By the foregoing means ICC was divested of its owner- 
ship and control over Fairfield Aviation, its aviation 
business, Skyways and the Boeing 707. A new corporate 
complex was created wholly apart from ICC in which all 
of the Fairfield Aviation assets, including the Boeing 
707, were held. The said complex was controlled by 
Vesco through his 25% ownership of its stock and the 
installation of a Board of Directors of his choosing 
prior to the spin-off, consisting of his co-conspirator 
defendants Grady, Clay, Dodd and Beatty. This new 


corporate complex was now the beneficiary of the funds 
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expended by ICC for the acquisition and improvement of 


the Boeing 707 and was the lessor under the lease, a 
lease under which ICC had spent and would spend hundreds 
of thousands of do) lars as escalated rentals during the 
early months and to pay for the improvements to the 
Boeing 707, but which povided that if the plane were 
sold or transferred, ICC's rights as lessee could be 
terminated on five days notice and would forfeit all 

of the expenditures it had made for improvements. 

(f) Two former directors Laurence Richardson, Jr. 
and Malcolm McAlpin have given sworn statements in this 
Court that their consent to the aforesaid exchange and 
"dividend" was secured by misstatements of fact and 
omissions of material statements of facts. Principal 
among these are that: 

(i) They were not told the truth about the 
amount spent on refurbishing the plane, or about 
the sumptuous nature and extent of the renovations. 

(ii) They were not told the onerous terms of 
the lease to Skyways. 

(444) They were told that the plane would be 
used and paid for by I.0.8. and would not be an 
expense to ICC, or used by Mr. Vesco for his per- 
sonal transportation. 

(g) At the time of the distribution of the Fair- 
field General shares as a dividend to the stockholders, 
there was issued and delivered a prospectus under the 
Securities Act of 1933. It appears from affidavits 
submitted on this motion and from the prospectus it- 
self that said prospoctus contained a number of false 


and misleading statements, among which were the follow- 


ing: 
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(i) It stated that the cost of refurbishing 
the plane was $.50,000 when, in fact, it was more 
thar $600,000. 

(ii) It concealed the fact that the improve- 
ments to the Boeing 707 were designed to the sat- 
isfaction and personal taste of Robert L. Vesco, 
would in effect transform the plane into a pleasure 
palace for him and render it thereafter commercially 
useless. 

(iii) It failed to disclose that the $1,000,000 
Spent in the acquisition and refurbishing of the 
plane had been expended without authorization of 
ICC's Board of Directors until the purported "rati- 
fication” of December 8, 1971 by which time it was 
a fait accompli. 

(iv) It failed to set forth the termination 
and modification provisions of the lease with Sky- 
ways referred to above. 

(v) It stated that the reason for the divi- 
dend was that "the General Aviation business did 
not fit into the operations of any cf the recon- 
stituted subsidiaries [of ICC]." when the real 
reason was to place the aviation assets under the 
absolute control of defendant Robert L. Vesco so 
that he could have the Boeing 707 for his personal 
use. 


(h) The dividend of Fairfield General shares re- 


sulted in a spin-off of much more than $1,000,000 of 
ICC's former assets without putting any true value into 
the hands of the stockholders who received it (other 


than Vesco). The stock itself had little inherent 
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value. The principal business of the corporation was 


its lease with ICC and the princip: use of the plane 
was to fly Vesco from place to place in luxury. The 
stock had an insubstantial market value and, unlike 
ICC stock, the stock of Fairfield General was not list- 
ed or any exchange. 

(i) During 1971 and 1972 (and apparently up to 
the present), the Boeing 707 was used by Mr. Vesco and 
members of his family for trips to different places 
around the world. Most of the destipations are serviced 
by commercial airlines. The 707 is too large to land 


in small airports not so serviced. 


7. The facts recited in "5" and "6" above are not con- 
troverted by the papers submitted in opposition to the instant 


motions. 


8. The exchange of shares between ICC and defendant 
Fairfield General in which ICC parted with its stock in Fairfield 
Aviation (and with it the stock and assets of Skyways) and re- 
ceived in turn from Fairfield General stock in Fairfield General 
was a transaction in securities within the meaning of Section 10(b) 
of the 1934 Act in that it was allegedly authorized and entered 
into as part of a scheme in violation of the 1934 Act in which 
it was contemplated that the Fairfield General securities would 
be spun-off as a dividend through ICC stockholders to the public 


with the use of a 1933 Act prospectus. 


9. Fairfield General, Fairfield Aviation and Skyways 
were major participants in the sch «»e alleged in that they were 
the very instruments by which ICC was looted of assets. Defen- 


dant Pairfield General, a corporation whose Board of Directors 
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consisted of defendants Grady, Clay, Dod. and Beatty, received, 


and still holds, the very assets lost by ICC in the transaction, 
viz, the stock of Fairfield Aviation and through it thé flock of 
Skyways. Deteadants Pairfield Aviation and Skyways are mere 
^rate conduits through which Fairfield Ge- ral holds these 
assets. They are necessary parties in orcer for this Court to 


afford relief against Fairfield General. 
Defendant Vesco & Co. 


10. The complaint alleges that Vesco and his children 
transferred certain assets to Vesco & Co. From papers submitted 
in support of Vesco & Co.'s motion to dismiss, it appears that 
in Jr *, 1972 (a time when he was under intensive SEC investi- 
gation,, Vesco caused to be created c dant Vesco & Co., a 
Delaware corporation, and contributed 800,000 shares of ICC 
common stock to said corporation. The basic activity of Vesco 
& Co. consists of the owne ship of Vesco's ICC Stock. Robert 
Vesco is the owner of the preferred shares of Vesco & Co. His 
wife, Patricia J. Vesco, as custodian for their children, is 
the owner of all of the voting and non-voting common stock of 
that company. The ICC stock placed in Vesco & Co. by Vesco may 
be the only property from which a judgment against him may be 


satisfied. 


11. On the papers before the Court it appears that 
Vesco & Co. is a corporate alter ego for defendant Robert Vesco 
and was created by him during and after the perpetration of the 


fraud charged in the complaint. Defendant Vesco was a defendant 
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in the action brought by the SEC and this Court had personal 


jurisdicticn over him in that action. He did not object to 

the entry of the Final Judgment against ICC and has made no 
attempt to modify or vacate said judgment. Rather, he has 
attempted to attack said Final Judgment in the New Jersey courts 


theough Vesco & Co. 
ef sndant Eisenhauer 


12. Defendant Alwyn Eisenhauer is the principal pilot 
of :he 707 and the personal pilot of Robert Vesco. The complaint 
charges Mr, Eisenhauer with aiding and abetting all of the viola- 
tions alleged therein. Service of the summons and complaint upon | 
Mr. Eisenhauer was made by the U. S. Marshal in New Jersey on 


June 19, 1973. 


13. On March 7, 1973, plaintiff ICC had entered into 
an agreement with defendant Eisenhauer pursuant to which defend- 
ant Eisenhauer agreed to fly the Bceing 707 at ICC's request 
for all flights which ICC deemed necessary while the Boeing 707 
is leased to and under the control of ICC. Pursuant thereto, 
plaintiff ICC iz:tructed defendant Eisenhauer to fly the Boeing 
707 to Newark and paid defendant Eisenhauer expense money to do so. 
Defendants Grady and Beatty wrongfully instructed defendant 
Eisenhauer to fly the Boeing 707 to Beirut and thence to Nassau, 
and defendant Eisenhauer complied. This was done secretly and 
without prior notice to ICC despite the fact that negotiations 
were then being conduct«d between defendants Grady, Beatty and 


counsel to ICC. 
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Necessity For Injunctive Relief 


Restraining Transfer of Assets 


14. Defendants Beatty and Grady have informed counsel 
to ICC that Skyways was attempting to sell the Boeing 707. 
Attempts to sell the Boeing 707.have continued to the present 
time. Unless this Court acts to freeze the assets involved, 
vis, the stock of Fairfield Aviation held by Fairfield General 
and the assets of Fairfield Aviation including the stock of Sky- 
ways Leasing and the Boeing 707 and defendant Vesco's stock in 
Icc there is a grave danger that said assets will be removed from 
the jurisdiction of the Court or otherwise disposed of and, 
therefore, there will be no assets available to give meaningful 
compliance to any order or judgment of the Court in enforcing the 
Securities Exchange Act of 1934 or for satisfaction of any money 
judgment recovered. In addition, it appears necessary to enjoin 
the transfer of the ICC stock held by Vesco & Co. in order to pre- 
vent Vesco from per etrating further frauds by use of his owner- 
ship of what has heretofore been a controlling 25% interest in 


ICC. 


15. Fairfield General and its subsidiaries have no 
assets or business except those received from ICC. They are not 
meaningful business entities whose day-to-day affairs would be 
interrupted by the injunction sought. They are merely corporate 
repositories of the proceeds of the transaction with ICC which is 


the subject of the complaint herein. 
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16. Vesco & Co. is a corporation created by Mr. Vesco 


which is owned by him, his wife and their children. It is 
supposedly managed and controlled by his wife and his secretary. 
Vesco has deposited into this shell the largest portion of his 
shares of ICC. Vesco & Co. is not a meaningful business entity 
whose day-to-day affairs would be interrupted by the injunction 
sought herein. 
Necessity For Enjoining 
State Court Actions 

17. (a) In February 1973, at the demand of the SEC, 
this Court enjoined ICC from making any further payments pursuant 
to t'a lease with Skyways covering the Boeing 707 and no such pay- 
ments were thereafter made. 

(b) The Final Judgment of March 16, 1973 prohibited 

Icc from holding any annual meeting of stockholders without the 
consent of the SEC and until its proxy material, including accom- 
panying financial information, is found by the SEC to be in accord- 


ance with the Securities Exchange Act of 1934. 


18. On or about May 25, 1973, Fairfield General, 
Fairfield Aviation and Skyways, who appear to be dominated and 
controlled by Vesco and defendants Beatty, Clay, Dodd and Grady, 
the directors selected by him, commenced an action against ICC 
seeking to enforce certain air taxi and management agreements 
made between those companies and ICC at a time when said compan- 
ies were wholly owned subsidiaries of ICC and as part of the 


alleged plan and conspiracy set forth above. On June 5, 1973, 
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Skyways caused an action to be brought in a New Jersey state 


court seeking to recover over $2,000,000 from ICC claimed to be 


due under the Boeing 707 lease. 


19. To permit Pairfield General, Fairfield Aviation 
and Skyways to enforce the agreements with ICC - especially the 
lease covering the Boeing 707 - would be in effect to permit said 
defendants to continue to effectuate and reap the fruits of the 
alleged violations of the 1934 Act before this Court could finally 


determine this action on the merits. 


20. On June 7, 1973, Vesco & Co. brought 3 stock- i 
holders' action in a New Jersey state court seeking to have the 
Court-appointed Board of Directors removed and an election of 
directors held and also asserting derivative claims on ICC's be- 


half against certain of ICC's former directors. 
I 


21. Vesco & Co.'s New Jergey action is a direct attack 
on this Court's Final Judgment against ICC and, in effect, asks 
the Courts of New Jersey to invalidate and repeal said Final Judg- 
ment. In exercise of this Court's paramount authority under the 
1934 Act and at the behest of the SEC acting pursuant to the same 
' statute, this Court appointed Special Counsel and an interim 
Board of Directors and expressly forbade the holding of a meeting 
of stockholders for the election of a new board of directors until 
the SEC had consented to the holding of such a meeting and cleared 
proxy material in accordance with the Securities Exchange Act of 


1934. Vesco & Co.'s New Jersey action if it were to succeed would 
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violate the express provisions of this Court's judgment. 
22. The derivative claims asserted in Vesco & Co.'s 

New Jersey action also conflict with and obstruct the effectua- 
tion of this Court's Final Judgment against ICC which was entered 
in lieu of the appointment of a Receiver. Rather than appointing 
such a Receiver, this Court appointed Special Counsel to vindicate 
the rights of ICC against its for-^r directors. Had a Receiver 
been appointed, this Court would have had the power under 28 U.S.C. 
$2283 to protect and effectuate its judgment by enjoining stock- 
holder derivative suits which tended to harass or interfere with 
the Receiver's work. Since the duties of Special Counsel in 
asserting corporate rights and pursuing corporate remedies against 
former directors are equivalent to tnose which would have been 
imposed on a Receiver, an injunction against conflicting deriva- 
tive actions brought in the name of ICC by stockhoiders is as much 
an appropriate remedy as it would have been had a Receiver been 


appointed. 
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CONCLUSIONS OF LAW 


A. ICC's motion for a preliminary injunc- 
tion restraining the transfer of certain 
assets by defendants Fairfield General, 
Fairfield Aviation, Skyways, Vesco, 


Vesco & Co., Beatty, Grady and Eisenhauer 
1. Plaintiff has demonstrated for purposes of the 
_ pending motions that the wrongdoings alleged in the complaint 
` were accomplished by a transaction or transactions within the 
meaning of Section 10(b) of the 1934 Act and Rule 10b-5 promul- 
gated thereunder and this Court, therefore, has jurisdiction of 


; this action under Section 27 of the 1934 Act. 


2. There is a reasonable expectation that the policy 
of the 1934 Act will be thwarted unless the preliminary injunctive 
relief requested is granted. Plaintiff has presented a strong 

' prima facie case to justify the discretionary issuance of such 


, relief. 


3. The preliminary injunctive relief requested is 
necessary in order to preserve the status quo pending final 


determination of this action, 


4. Unless the preliminary injunctive relief requested 
is granted, plaintiff will be irreparably harmed in that any judg- 


ment or recovery by plaintiff may be rendered meaningless. 


5. Defendants against whom relief is sought have failed 
to demonstrate any equivalent countervailing harm which would 
result by the granting of the preliminary injunctive relief re- 


quested. 


ids 
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B. ICC's motion to preliminarily enjoin 
prosecution of New Jersey state court 
actions commenced by Fairfield General 


and Skyways 


6. Plaintiff has demonstrated for purposes of the pend- 
ing motions that the wrongdoings alleged in the complaint were 
accomplished by a transaction or transactions within the meaning 


of Sectio, 10(b) of the 1934 Act and Rule 10b-5 promulgated there- 


' under and this Court, therefore, has jurisdiction of this action 


under Section 27 of the 1934 Act. 


7. ‘The preliminary injunctive relief requested is 


| necessary in order to enjoin the continuation of the frauds and 


| violations of the Securities Exchange Act of 1934 alleged in the 


complaint and, therefore, is expressly authorized by the said Act 


“and is necessary in aid of the exclusive jurisdiction conferred 


š upon this Court by said Act. 


C. ICC's motion to preliminarily enjoin 
the prosecution of the New Jersey 
state court actions commenced by 


pe en 
8. Plaintiff has demonstrated for purposes of the pend- 
ing motions that the wrongdoings alleged in the complaint were 


accomplished by a transaction or transactions within the mean ing 


, Of Section 10(b) of the 1934 Act and Rule 10b-5 promulgated there- 


under and this Court, therefore, has jurisdiction of this action 


under Section 27 of the 1934 Act. 


9. The action commenced by Vesco & Co. constitutes a 


' collateral attack on the Final Judgment of Permanent Injunction and 


Appointment of Special Counsel and Directors entered by this Court 
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in the action entitled Securities and Exchange Commission v. Robert 


L. Vesco, et al., 72 Civ. 5001 (CES) and, therefore, the preliminary 
injunctive relief requested is necessary in order to protect and 


effectuate said judgment. 


D. Motion by Vesco & Co. for dismissal 
of the complaint for lack of subject 
matter jurisdiction and lack of per- 


sonal jurisdiction 
10. The complaint states a claim against Vesco & Co. 
for violation of the 1934 Act and, therefore, this Court has : 


subject matter jurisdiction with respect to said claims. 


11. Proper service having been made upon Vesco & Co., 


this Court has jurisdiction over its person. i 


E. Motion by defendant Eisenhauer to dismiss 

i the complaint for lack of subject matter 
jurisdiction and lack of personal juris- 
diction 


12. The complaint states a claim against defendant 
Eisenhauer for violation of the 1934 Act and, therefore, this, 


Court has subject matter jurisdiction with respect to said claims. ' 


13. Proper service having been made upon defendant | 


Eisenhauer, this Court has jurisdiction over his person. 
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UNITED STATES DISTRICT COURT "Wwe F i 
I SOUTHERN DISTRICT OF NEW YORK wa OF M. as 
| 73 Civ. 2518 
| INTERNATIONAL CONTROLS CORP., 
! PLALNTIFF'S PROPOSED FIND- 
| Plaintiff, ; INGS OF FACT AND COlICLUSIO;::.S 
| OF LAW IN SUPPORT OF ITS 
ii -against- : MOTION FOR A PRELIMINARY 
. INJUNCTION AND IN OPPOSI- 
| ROBERT L. VESCO, et al., TION TO THE MOTIONS OF 
i CERTAIN DEFENDANTS TO DIS- 
Defendants. : MISS T" JXMPLAINTY |. 2s | 
d ud een AD ae det duc A Sa sasa I Re icio A on IS X 
i | 
i I 
li | 
I Plaintiff International Controls Corp. ("ICC"), by its 
l attorneys David M. Butovsky and Shea Gould Climenko & Kramer i 
li respectfully submits proposed findings of fact and conclusions of, 
i 
| law in connection with the following motions-submitted to the 
i Court, on June 27, 1973: ^ 
I 
| be ICC's motion for a preliminary injunction re- 
|: straining the transfer of certain assets by 


defendants 


field Aviation Corporat 


Corporation, Robert L. 


Frank G. Beatty, 


Fairfield General Corporation, 


Joel Grady 


Fair- 
Leasing 
Co., 

Eisenhauer. 


ion, 
Vesco, 
and A i 


gi iom 


Vesc InC., 


ICC's motion to preliminarily ehjoin the prosecu- 


tion by certain of the defendants of two actions 
in the State of New Jersey entitled "“Feirficid 
General Corporation v. International Cont trols 
Corp." (N.J. Sup. Ct., Chan. Div., Essex Co.) 
and "Skyways. Leasing Corporation v. International 
Controls Corp.," (N.J. Sup. 

Co.). 

ICC's motion to preliminarily enjoin prosecution 
of the ac! lon entitled "Venio € Cirsa lites. "WV 
hLautefBoo H. Richardson, ef ale,” (Nede Bip., he, 
Chan. iv. Nergen Co.). 


| 
i 
| 
| 
| 
! 
| 
| 
| 
| 
| 
Ct., Law Div., Essex x 
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d "I 

4. . Motion of defendant Venco e Co., Inc. for disn- 
missal of the Complaint for lack of gubject 
matter jurisdiction, lack of personal jurisdic tion 
and insufficiency of service of process. 


' . 2 & 

5. Motion of defendant Alwyn Eisenhauer to dismiss 
the Complaint for lack of subject matter jurindic- 
tion, personal jurisdiction and insufficiency of 
service-of process 


FINDINGS OF FACT 


The SEC Action and Entry 
of Permanent Injunction 
| : - 


^ 1. In November 1972, the Securities and Exchange Com 
d t mission instituted the action entitled SEC v. Robert L. Veser, 
al., 72 Civ. 5001 (CES) ("SEC action"). In that procecdin 
application was made to have a receive! appointed for poc, «tm 
said application, as well as the claim by the SEC against ICC, 
was resolved by a Final Judgment of Permanent Injunction and 
Appointment of Special Counsel and pirectors dated March 16; 1 
| ("Final Jv gment") in which this Court appeinted special Coun: 
W. ' and a new interim independent Board of Directors ‘or £00. TM 


bets Final Judgment. directed Special Counsel to conduct a full in- 


vestigation into the affairs of ICC, report to this Court and 


ives +" ? the Securities and Exchange Commission (the "SEC") and take a 
^ Ë | appropriate action, including, but not limited tO, the insti- 
tution and prosecution of suits On bchalf of ICC to recover ~ 
asscts or monies improperly used, taken, wasted, misappropri: 
or paid to anyone vithout appropriate authorization of the b 


of Directors of ICC, or in brcach of duties cud ko $00. T! 


... 


judgment further provided that: 


4 
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I 
| ! 
| "o. + pending the investigation and accounting | 
| by the Special Counsel, he shall take immediate, T 
| necessary or approp? iate action to protect Inter- d 
| national Controls’ claims, interests and rights 1 
and pursue all possible claims against the defen- l: 
| dants herein or any other persons including, but | ' 
' not limited to, the commencement of legal pro- | "i 
| ccodings to prevent the dissipation Or flight of i 
i any funds or other assets, the placing of a stop ' 
" à . : : r ! 
| transfer ord^2r on securities bencficially owned ` 
(i or controlled by said defendants and/or the insti- ' 
| tution of appropriate action to freeze and pre- 1 
I serve the assets of said defendants or others : 
^ who may be obligated to Int: rnational Controls. . .|" 
| 
" 
j} 
llBv an Order of this Court dated March 25, 1973 George D. Gould, 
| ' 
' 
iCharles S. Desmond, John Mosler, Allen M. Shinn and Joseph Weiner | 
i | 
‘were named as interim directors of ICS and David M. Butowsky as 
ji | 1 
LSP cial Counsel. 
| | 4 
- ' 
jFacts Surrounding Commencement of i 
„Instant Action and Request for ? 
¡Injunctive Relief r 
ee UL  ——— | i 
l a The instant action, insti: ted on June 7, 1973, 
I 
i 
Jappears to be a direct result of the above referred to directions | 
. - i 
Ito Special Counsel and charges defendants with violations of various 
| | 
I A 1 ° : ^ 
puc of the Securities Exchange Act of 1934, 15 U.S.C. 570a | 
| T ! i | 
et seq., ("the 1934 Act") and the rules and regulations promulgated 
thereunder. | 
| | 
| 3. Special Counsel c'^ims to have found that: 
|! (a) Defendant Robert L. Vesco ("Vesco") and his 
| group had engagcd in an unlawful scheme involving the 


»5 


purchase and sale of securities to use ICC to obtain for 
themselves the bencfit and con'rol of I. O. 5. Lea... Ad 8s 
and related companies, and other assets of ICC, including the 


stock of Fairfield General Corporation ("Fairfield General"), 


x x 
| 


t 
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and ditn anbnaifdjarion, PajírCio)ld Aviation Corporation 


| | ("Kairfield Aviation") and Skyways Leasing Corporation 
-$ 


i! ; 7 ("Skyways"), whose nolo business is thc ownership and 
,operation of a Bitig 707, Register Number NilRV. 
(b) The principal architect of that dames defend- 
f ant Vesco, had failed to..appear to plead to a. criminakt 
.| ` indictment in New York and was a fugitive from justicc, 
; living outside of the united States to avoid the juris- 
diction of the Courts. 
| z (c) The principal asset of Fairfield General, Fair- 
l 
| field Aviation and Skyways, the Boeing 707, has been removed 
| from the United States, and attempts are being made to ef- 
| 1 fectuate its sale. Once converted to cash, this asse* could 
| . quickly disappear. s 
x (d) The only other known asset M defendant J/esco 
| that could be available to satisfy a judgmentis his stock- 


holdings in ICC and most of hat has been transferred to 
his corporation, defendant Vesco & Co., Inc. ("Vesco & Qu" 


| 


1) 


lehe Fravdulcnt Scheme Alleged 


| i 4. ICC is a publicly held Florida corporation whose 


pum stock and warrants were listed on the American Stock Ex- 


,change. Defendant Vesco was an officer, director and controlli 


lI ctockholder of ICC holding approximately 25% of ICC's stock. 


ownership ana operat Lon of Fralrfield Aviation, a Mew derney Co 


| to January 1, 1971, plaintiff's business consisted in part of th 


oratia and then a wholly-ouned subsidiary. Fair feld Aviation 
" . x 
' 


| turn wholly-owned Skyways, also a New Jersey corporation. 
T 


] , 
l - 


E: 
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5. it appears from the complaint and the affidavit g ' | 


! 
! 
j gua in support of plaintiff' ; moticn that sanct ime dur ing 
| 


1971 defendant Vesco formulated a plan by which he would cause ' 
' . ' 
ICC to acquire and pay the expenses for a Bocing 707 "pru : 
unien would be used ag his personal tran: portation vehicle, and , | i 

j| | | 


for business largoly unrelated to the busincss of ICC, and pur- 


suant to that plan would cause ICC to transfer said airplano, to- 


lgether with other assets of substantial value, to a corporation 


rolled and dominated by him, thereby permitting him to have as 
ithe Nee of ounership of the airplane at the ex pense of 1CC, 
y chat defendant Gredy, Beatty, Clay_and Dodd, who were all officc- 
lairoctor fiduciaries of ICC and/or its wholly-owned subsidiaries 
| (Fairfield General, Fairfield Aviation and Skyways), joined vith 
| 
| 


- 
P sco in formulating and carrying out that plan, and that Beatty 
pu and is the chief executive officer of defendant Fairfield Gon- i 


eral and Grady the chief executive officer of defendant Skyways. i 

x 
. | 6. It further appears thet sursuant to said plan, t!.- 

| sortowing steps were taken: à | 

k | (a) On December 23, 1970, Vesco caus sed ICC to contri- 

| bute to i a cae certain aircraft assets (not the Boeing 7C7) 

t | .having an aggreg gate market value of $363,000. 

j | (b) On June 15, 1971, Vesco caused Skyvays to pur- i 

| chase the Boeing 707 from Pan American Airways for $1,375,000, 

| of which $343,750 was paid with funds contributed to Sky- | 

| ways by ICC and the balance owed to the seller in twenty 

in | quarterly installments. | 


^ 
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(c) Between June 


510a 


l 


971 and December B, 197 


caused ICC to advance approximately $1,000,000 t 


cost of acquiring the Bocing 707 and the 


improvement of that planc. 


September 30, 1971, Skyways leased the plane to 


total cost of $439,000. 


1, Vesco 


oward the 


refurbishment and 


During the three months endcd 


IOC at a 


By lease dated as of October 1; 


1971, ICC agreed to lcase the plane from Skyways 


period of five years at an approximate gross rei 


$3,500,000, the large! portions of which were t« 


as monthly rental during 


($100,000 a month for the first three months, 


month for the next twelve 


the first two years of 


t for a 
ital of 
» be paid 


the lease 


$83,000 per 


months). Under the terms of 


the lease (i) ICC was responsible for service, T 


overhaul scheduling and personnel; (ii) Skyways 


absolute right to termi! 


1a 


te the lease any time 


to sell or transfer .«mership of. the plane; and 


improvements to the plane paid for by ICC became 


of Skyways. 


(d) The "refurbishing" 


as to make. it suitable only as an entertainment 


tation center for Mr. Vesco personally. Its se 


was reduceà from 150 passengers to approximatel 


tainment facilities such as à discotheque, da! 


fi sterec, sauna and other amenities were insta 


maintenance, 
had the 

it wished 
(iii) all 


the prope! 


of the airplane was such 


and transp! 
ating capac 


y 33; enter 


se floor, hi 


lled 


. eral. It had no assets. At an ICC Board of Directors 
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(c) In November 1971, an part of Lho aforcesaid : | 
plan, defendant Vesco caused still another corporation =a 


to be organized. This corporation was Fairfield Gen- 


meeting held December 8, 1971, the ICC Board of Direc- 
tors adopted resolutions purporting to accomplish the 1 
following: I : ` 
(i) Transfer of all of the stock of Fair- 
field Aviation owned by ICC to the newly organ- 
ized Fairfield General. This transfer was made 
in exchange for stock of the newly organized 
Fairfield General. k 
(ii) Declare a purported dividend by ICC 
to its own stockholders (of which Robert L. Vesco 
personally owned 25%) of the stock of Fairfield 
General. This “dividend was accompanied by a 
1933 Act registration and prospectus which accom- 
plished an instantancous "spin-off" launching 
Fairfield General as a separately publicly held 
and traded corporation. A 
By the foregoing means ICC was divested of its owner- 
ship and control over Fairfield Aviation, its aviation 
business, Skyways and the Boeing 707. A new corporate 
complex was created wholly apart from ICC in which all 
of the Fairfield Aviation assets, including the Boeing 
707, were held. The said complex was controlled by 
Vesco through his 25% ownership of its stock and the 
installation of a Board of Directors of his choosing 
prior to the spin-off, consisting (f his co-conspirator 
defendants Grady, Clay, Dodd and Beatty. This new 


corporatc, complex was now the bencficiary of the funds 
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expended by ICC fox the acquisition and improvement of 


I the Bocing 707 and way the lessor under the lease, a 
lease under which ICC had spent and would spend hundreds 
il of thousands of dollars as escalated rentals during the 
| early months and to pay for the improvemonts to the 
! Boeing 707, but which provided that if the plane were 
sold or transferred, ICC's rights as lessee could be 

3 


I terminated on five days notice and would forfeit all 


of the expenditures it had made for improvements. 


T (£) Two former dircctors Laurence Richardson, Jr. 
" 
| and Malcolm McAlpin have givem sworn statements in this 
I 
it 
Court that their consent to the aforesaid exchange and 
! 
! "dividend" was secured by misstatements of fact and 
l , ° r " i 
i omissions of material statements of facts. Principal 
li among these are that: 
V N * 
: (i) They were not told the truth about the 
i amount spent on refurbishing the plane, or about 
li the sumptuous nature and extent of the renovations. 
l 
i (ii) They were not told the onerous terms of 
! ` 
| the lease to Skyways. 
(iii) They were told that the plane would be 
|! used and paid for by I.O.S. and would not be an 
I 
| expense to IC@, or used by Mr. Vesco for his per- 
| 
sonal transportation. 
Rider A 
n M ~~ 
The dividend in tind wes paid by The Márine Midland Bank by mail- 
ing it from its office in New York. Presumably, the prospectus 
which accompanied the dividend to the stockHolders was mailed from 
New York. 
li submitted on this motion and from the prospectus it- 
i self ‘hat said prospectus containcd a number of false 
" f 
" and mislcading statements, among vhich were the follow- 
l 
| ing: 
| m 


| 
| 
| 
| 
| 
| 
x 
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ae LR. ' (4) It stated that the cont of refurbishing 
'« tho plane was $350,000 when, in fact, it was more 


than $690,000. 

d [1311 "XE concealed the fact th:t the improve- 
ments to the Bocing 707 were designed to the sat- 
isfaction and personal taste of Robert L. Vesco, 
would in effect transform the planc into a pleasure 
palace for him and render it thereafter commercially 
useless. 

(iii) It failed to disclose that the $1,000,000 
"spent in the aczuisition and refurbishing of the 
plane had been expended without authorization of 
ICC's Board of Directors until the purported "rati- 
fication" of December 8, 1971 by which time it was 


a fait accompli. 


(iv) It failed to set forth the termination 


and modification provisions of the lease with Sky- 


vays referred to above. H 
(v) It statec that the reason for the divi- 


dend was that "the General Aviation business did 


Y. not fit into the operations of any of the recon- 


stituted subsidiaries [of ICC]." when the real 


reason was to place the aviation assets under the 


| 

| absolute control of defendant Robert L. Vesco so 

| that he could have the Boeing 707 for his porsonal 
use, 
(h) The divicen! of Vabrfdleld General share 21 


gultcd in a spin-off of much more than $1,000,000 of 
ICC's former assets without putting any truc value into 
the hands of the stectholders who received it (other 


than Vesco). The stock itself had little inherent 
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Í ,vuluo. The principal businens of the corporation wan 


ate lease with ICC and the principal use of the plane 


vas to {ly Vesco from place to place in luxury. The 


š 
Kas T 


stock had an insvbstantial market value and, unl ike 


| : 
| ICC stock, the stock of Fairfield General was not list- 
| ed on any exchange. 
| NT During 1971 and 1972 (and apparently up to 


the present), the Boeing 707 was u:cd by Mr. Vesco and 


i ‘ around the world. Most of the destinations are serviced 
by commercial airlines. The 707 is too large to land 


in small airports not so serviced. 


ME membcrs of his family for trips to differont placcs 
| 
| 
' 
l 
^ 7; The facts recited in "5" and "6"- above are not con- 


troverted by the papers submitted in opposition to the instant 


motions. 


| 8. The exchange of shares between ICC and defendant 

| Feria General in which ICC parted with its stock ih Fairfto} 
aviation, (and with it the stock and assets of nns ) and rc- 
ceived in turn from Fairfield General stock in Fairfield General 

` Gs á Jwas a transaction in securitics within the meaning of Section 10! 
of the 1934 Act in that it was allegedly authorized and entcred 
into as part of a scheme in violation of the 1934 Act in which 


p* was contemplated that the Fairfield General securities would 


je spun-off as a dividend through ICC stockholders to the public 


| 


Lo very instruments by which ICC was looted of assets. :Dofca- 


with the use of a 1933 Act prospectus. 


v 


9. Fairfield General, Fairfield Aviation and Skyway 


vere major participants in the scheme alleged in that they vc: 


dant Fairfield Genoral, a corporation whose Board of Dircctor» 
| 


1 

A Sige nel riae 

|| 

|| qu. 

| š 

I 

! . NS 

l| Proposed Findings of Fact 515a a | | 
| consisted of defendants Grady, Clay, Dodd and Beatty, received, 


and still holds, the very asscts lost by ICC in the transaction, 


— 


| viz, the stock of Fairfield Aviation and through it the stock of 
“yways. Defendants Fairficld Aviation and Skyways are mere 


I 


corporate conduits thróugh whiçh Fairficld General holds these 


. —— 


assets. They are necessary parties in order for this Court to | í 
| = 

LU ' 

| afford relief against Fairfield General. | i 

| | 

|| pefendant Vesco & Co. | 

M ç j 

l 10. The complaint alleges that Vesco and his children 

| 

peresverem certain assets to Vesco & Co. From papers submitted | 

ui 

{i in support of Vesco & Co.'s motio, to dismiss, it appears that i 

t 

ll. APN? | 

| in July, 1972 (a time when he vas under intensive SEC investi- l 
I 

| gation), Vesco caused to be created defendant Vesco & Co., 8 | 

i . | 

| pe1avare corporation, and contributed 800,000 shares of ICC | 


PPE stock to said corporation. The basic activity of Vesco 
I 

|& Co. consists of the ownership of Vesco's ICC stock. Robert 
! 


| vesco is the owner of the preferred shares of Vesco & Co. 


His 
$ | 
wife, Patricia J. Vesco, as custodian for tueir children, is | 
the Owner of all of the voting and non-voting common stock of | 

Lapas company. The ICC stock placed in Vesco < Co. by Vesco nay 
lnc the only property from which a judgment against him may be | 
| 
| etieties. | 

I 


| 1l.: On the papers before the Court it appears that 


v 


| 
me & Co. is a corporate alter ego for defendant Robert Vesco 


and was created by him during and ‘after the perpetration of the 


fraud charged in the complaint. Defendant Vesco was a defendant. 


i 
l 


| 


Proposed Findings of Fact. 516a 
in the action brought by the SEC and this Court had personal, 
jurisdiction over him in that action. He did on object to 
the entry of the Final Judgment against ICC and has made no 
attempt to modify or vacate said — Rather, he has 
attempted to attack said Final Judgment in the New Jersey courts 
through Vesco & Co. 
Defendant Eiscnhaucr | | 
: 12. Defendant Alwyn Eisenhauer is the principal pilot 
of the 707 and the personal pilot of Robert Vesco. The complaint 
charges Mr. Eisenhauer with aiding and abetting all of the viola- 
tions alleged therein. Service of the summons and complaint upo! 


Mr. Eisenhauer was made by the U. S. Marshal in New Jersey on 


June 19, 1973. 


- 


13. On March 7, 1973, plaintiff 1CC had entered into 
an agreement with defendant Eisenhauer pursuant to which defend- 
ant Eisenhauer agreed to fly the Boeing 707 at, ICC's request 
for all flights which ICC deemed necessary while the Boeing 707 
is leased to and under the control of ICC. Pursuant thereto, 
plaintiff ICC instructed defendant Eisenhauer to fly the Boeing 
707 to Newark and paid defendant Eisenhauer ¿upan money to do 
pefendants Grady and Beatty wrongfully instructed defendant 
Eisenhauer to fly the Bocing 707 to Beirut and thence to Nassav 
and defendant Eisenhauer complied. This was done secretly ane 
without prio: notice to ICC despite the fact that ne gots 


were then being conducted betveen defendants Grady, POLT 


counsel.to TCC. 
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WRonutraining Mrantwfer of Ancol ` 


«- N i 


I ^ 
| Neceanity rov Injunctive no1jof i ' 
| " 
14. Defendants noutty and Grady have informed counsel 
to ICC that Skyways was attempting to sell the Booing 707. 


| 

j| 

| 

| 

| s 

| Attempts to sell the Boeing 707 have continued to the present 
| . 

| : 

| . > " 

| time. Unless this Court acts to freeze the assets involved, 


T lads the stock of Fairfield Aviation held by Fairfield Gencral 
l I 
|| and the assets of Fairfield Aviation including the stock of Sl; 
I | ways Leasing and the Boeing 707 and defendant Vesco's stock in 
kaa there is a grave danger that said assets will be removed fxc 
I r . . : : 
| the jurisdiction of the Court or otherwise disposed of and, 

| 

|| therefore, there will be no assets available to give meaningful 
| compliance to any order or judgment of ther Court in enforcing the 


judgment recovered. In addition, it appears necessary to enjoin 


| 

| | 

||| Securities Exchange Act of 1934 or for satisfaction of any mon^y 
Hi ; . 

| the transfer of the ICC stock held by Vesco & Co. in order to pr 


vent Vesco from perpetrating further frauds by use of his owner- 


' 


W. .. 


| 

| 

| 

| 

| ship of what has heretofore been a controlling 25% interest in 
| A 


ICC. 


| 15. Fairfield General and its subsidiaries have no 

| š . ‘ 

| assots or business except those received from ICC. They are nct 
| i 

| 

| 


| meaningful. business entities whose day-to-day affairs would be 
| 

| interrupted by the injunction sought. They are merely corporate 
dE 


| repositories of the proceeds of the transaction with ICC which is 


ithe subject of the complaint herein. 


` 


——-————F— pÑ vn, -—— —————————————————————————————————————————————————————— 
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16. Vonco & Co. in a corporation created by Mr. Voerco 


ne is owned by him, hia wife and their children. It is 
supposcdly managed and controlled by his wife and his secrotiry. 
Vesco has deposited into this shell the largest portion of his 
shares of ICC. Vosco & Co. is not a meaningful business ontity 
whose bosan nifatza would be interrupted by the injunction 
sought herein. 

Necessity For Enjoining 

State Court Actions — 

17. (a) In February 1973, at the demand of the SFC, 
this Court enjoined ICC from making any further payments pursu 
to the lease with Skyways covering the Boeing 707 and no such 
ments wcre thercafter made. 

(b) The Final Judgment of March 16, 1973 prohibi 
ICC from holding any annual meeting of stockholders without the 
consent of the SEC and until its proxy material, including acc 
panying financial information, is found by the SEC to be in acce 


ance with the Socurities Exchange Act of 1934. 


18. On or about Hay 25, 1973, Fairfield General, 
Fairfield Aviation end Skyways, who appear to be dominated and 


controlled by Vesco and defendants Beatty, Clay, Dodd and Grady 


"the directors selected by him, commeneed an action against ICC 


secking to enforce certain air taxi and management agreements 
mado between those companics and ICC at a time when said compan 
ies were wholly ccn2d subsidi rics of ICC and as part of the 


allcood plou cat conspiracy sot forth above. On Juno S$, 1973, 
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Skyways caused an action to be brought in a How Jorbcy ntato | 


m seeking to recover ovo 22, 


due under the Bocing 797 lease. 


000,000 from ICC claimed to bo 


19. ‘To permit Fairfield General, Fairfield Aviation 


and Skyways to enforce the agreements with ICC - especially the 


defendants to continue to effectuate and reap the fruits of the 


| 
E covering the Boeing 707 -.would be in effect to permit said 


alleged violations of the 1934 Act before this Court could finally 


determine this action on the merits. 


t 20. On June ', 1973, Vesco & Co. brought a stock- 

y | holders’ action in a New Jersey state court sçeking to have the 
RO liind Board of Directors removed’ and an election of 

t awia held and also asserting derivative claims on ICC's be- 


| 21. Vesco « Co.'s New 


half against certain of ICC's former directors. 


Jersey action is a direct attac: 


on this Court's Final Judgment against ICC and, in effect, asks 


^w Courts of New Jersey to invalidate and repeal said inal Jucj- 


ment. In exercise of this Court 


's paramount authority under the 


; 1934 Act and at the behest of the SEC acting pursuant to the sane 


Board of Directors and expressly 


lof stockholders for the election 


statute, this Court appointed Special Counsel and an interim 


forbade the holding of a sect! 


of a new board of directo: 
. 


| tho SEC had consented to the holding of such a meeting and eladre 


M 
| 1934. Vesco & Co.'s New Jersey 


wins 


1 
i 


roxy material in accordance with the Securities Exchange Act o! 
| J 


action if it were to succoed woul 


x 


| 
| 
| 
| 


, 
$ 
i 


IE 
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E 


| x: " 
« 


violate'tha oxprens provirionys of thir Court's judgment, 
? .. ' ' 


` 


22. Tha dcrivativo claims asnorted in Vesco & Co.'s 


New Jersey action also conflict with and obstruct the cffectua- 


` 


tion o. this intake Final Judgment against ICC which was ente) 
in lieu of the appointment of a Recoiver. Rather than appoint 
such a Recoiver, this Court appointed Special Counsel to vindi 
the rights of ICC against its former directors. Had a Recoivc 


boen appointed, this Court would have had the pover under 28 U 


| ‘ 
| 62283 to protect and effectuate its judgment by enjoining stoc 


holder derivative suits which tended to harass or interfere wi 


the Receiver's work. Since the duties of Special Counsel in 


| aeewetios corporate rights and pursuing corporate remedies ag: 


comer directors are equivalent to those which would have bec! 


impose on a Receiver, an injunction ageinst conflicting deri 


tive actions brought in the name of ICC by stockhoiders is es 


an appropriate remedy as it would have been had a Receiver be: 


! 
pee 


i 
Prog 1 Findings rt Fact ¿la i 
| CO!1CT.U; Ue ( T. 
l | 
A. YCC'u motion for a prelimin ry inju - i 
| tion restraining tho transfer of certain ' 1 
j assets by defendants Fairfield General, , ii 
i 
| Fairficld Aviation, Skyways, Vesco, | 
v co &R ad n tt Tu 1 $ } 1 
I! w t- - = I 
| 
| 
I 
I 
E 
l. Plaintiff has demonstrat for purpose of the Í 
pei ig moti that t] WI l ; jed the complaint 
i 
I 
ji 
h 
, wore accomplis) by a transaction or ti t ns within the | | 
y meaning of Section 10(b) of the 1934 Act and Rule 10b-5 promul ' 
! . . ^ r 
f gated ther I id this Court, therefore, has jurisdiction of 
this action under Section 27 of the 1934 Act. 


| 2.: There is a reasonable expectat n that the policy | i 
i | I 
j of the 1934 Act will he thwarted unless the preliminary injunctive] 
! 3 B | i 

; relief requested is granted. Plaintiff has presented a strong 
Ex. 24 | 
n Prima facie case to justify the discretionary issuance.of such 

i 

| rolicf. ' 


| 
! 3. The preliminary injunctive relief requested is 
i : Y J 1 5 


necessary in order to preserve the status quo pending final 


1 


| ^ 
pee of this action. | | 
ae 
| 
| 4. Unless the preliminary injunctive relief requested i 
i 
x a i : , . | 
| is granted, plaintiff will be irreparably harmed in that any judg- : 
i 
|. ` i 
wat or recovery by plaintiff may be rendered meaningless. 
I 


| 5. Defendants against whom relief is sought have failed 


onstrate any equivalent countervailing harm which would 
^ "em 
j'en by the groiting of the preliminary injunctivo relief rc- 


| quested, 
|! 
il 
I 


| 
| -17- | 
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l 7 : 

t D. ICC's rotíon to proJiminarily enjoin | 

j Dio: cut oa of New Oerney ntato court 
ücticons commenced by Fairfield GConera) 

l 

| 


ind fhysays. 


| G. . Plaintiff has demonstrated for purposes of the pond P. 
| accomplished by a transaction or transactions within the meaning 


í 

E motions that tho wrongdoings alleged in the complaint were 

E Section 10(b) of the 1934 Act-and Rule 10b-5 promulgated there-' 
under and this Court, therefore, has juris” iction of this action 


under Section 27 of the 1934 Act. 


~- 


necessary in orđer to enjoin the continuation of the frauds and 


li 
| 7. The preliminary injunctive relief requested is 
| 


| violations of the Securities Exchange Act of 1934 alleged in tho 


| pasion and, therefore, is expressly authorized by the said Act 
i 


|| and is necessary in aid of the exclusive jurisdiction conferred 


C. ICC's motion to preliminarily enjoin 

| the prosecution of the New Jersey 

| state court actions commenced by > 
) x Vesco & Co. 


i | upon this Court by said Act. s | 
| 


8. Plaintiff has demonstrated for purposes of the pend- 
| ing motions that the wrongdoings alleged in the comp. iint were | 
j accomplished by a transaction or transactions within the mem ing 
| Of Section 10 (b) of the 1934. Act and Rule 10b-5 promulgated there- 
i y 


4 t, P= š i s 3 ^ s w 
N į under and this Court, therefore, has jurisdiction of this action 


under Section 27 of the 1934 Act.. 


9. The action commenced by Vesco & Co. constitutos a 


r 
collateral attack on the Final Judgmont of Permanent Injunction zn 


[04 


Appointment of Special Counsel and Directors entered by this Court 


4. 


F. 
i 


* il 


| 


/ 
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e. 
` 


im tho ucticn enthtled Securities and Exchange Cocsinníon Ve i500 


**, Venco. ct nl., 72 Civ. 5001 (CES) and, therefore, the proliminn 


injunctive relief requested is necessary in order to protect and | 


effectuate said judgment. 


D. Motion by Vesco & Co. for dismissal 
of the complaint for lack of subject 
matter jurisdiction and lack of per- 
sonal jurisdiction 


~~ 


10. The complaint states a claim against Vesco & Co. 
for violation of the 1934 Act and, therefore, this Court has 


subject matter jurisdiction vith respect to said claims. 


* 


ll. Proper service having been made upon Vesco & Co., 


this Court has jurisdiction over its: person. 


|B. | Motion by defendant Eisenhauer to dismiss 
the complaint for lack of sv5ject matter 
jurisdiction and lack of personal juris- 
diction s 
12. The complaint states a claim against defendant 


Eisenhauer for violation of the 1934 Act and, therefore, this 


Court has subject matter jurisdiction with respect to said claims. 


13. Proper service having been made upon defendant 
Sisenhaver, this Court has jurisdiction over his person. 


> A——— — s. o 


eS — 


— ee 


“s e... 
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4 Dated: New York, New York 
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Order of Judge Charles E. Stewart dated July 3, 1973, 
enjoining pendente lite, Skyways Leasing Corr., 
Fairfield General Corp., Fairfield Aviation Corp., 
Frank G. Beatty, Joel Grady and Alwyn Eisenhauer, 
enjoining Vesco Co., Inc., its officers, directors 

and agents, denying the Motions of Defendants, 

Vesco & Co., Inc., Fairfield General Corp., Fairfield 
Aviation Corp., and Skyways Leasing Corp., and denying 
the Motion of defendant Eisenhauer. (Copy obtained 
from Clerk of District Court on July 5, 1973.) 


(525a - 531a) 


| Order 


fs, eI ^ | | 
UNITED STATES DISTRICT COURT E jut. 9 19 / | 
|SOUTHERN DISTRICT OF NEW YORK x. P | 
S be | 
| = p "e a 4e eg a namau o4 e d J^ - °. “F x SS he D. OF Ez ! 
l | ig "E SA !| 
| INTERNATIONAL CONTROLS CORP., Š j |! 
é á i 
| Plaintiff, 73 Civ. 2518 (CES) | 
| i 
T -against- : | 
|: ORDER" : 
ROBERT L. VESCO, et al., : I 
i f 
| Defendants. 
Kai Lm adea d ee Ma e nc oi 


= Court by Order to Show Cause dated June 8, 1973 for an 


rder: 


| $; 
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Plaintiff International Controls Corp., having moved 


Enjoining, pendente lite, defendants Fairfield General 


Corporaiion, Fairfieid Aviation Corporatica ana 


ke 


i 
t3 | 
| 
| 


Skyways Leasing Corporation, their directors, officers, 


agents, servants, employees-and attorneys and those | 


acting in concert with them, from Adana ea ett 
taking any steps i furtherance of (i) an “action . 
„entitled "Fairfield General Corporation, a New Jersey 


corporation, Fairfield Nrtakion Corporation, a dee 


— . 9 


Jersey corporation, and Skyways Leasing Corporation, 


— O — P 


a New Jersey corporation, plaintiffs, v. “International 
Controls Corporation, à corporation of the State of 
Florida, defendant" pending in the uper for Court ot 

New Jersey Chancery Division, Essex Gong and d ).an 
action entitled "Skyways te. Corporation, a New' 

Jersey corporation v. International Controls Corporation, , 


a Florida corporation", Docket No, L-28210- 13, pending in 


the Superior Court of New Jersey, Law Division, Essex 


! 


. 


Order 


. Controls: Corp. v.. Robert L. Vesco et alj, and 


c By 
County, pending: final determination of International 


* 4 ` X 


SLE 


Enjoining, pendente lite, defendants nobert L: Vesco, ks 
Vesco & Co., Skyways Leasing Corporation, Fairficld 
General Corporation, Fairfield Aviation Corporation, | 1 
Frank G. Beatty, Joel Grady, and Alwyn Risenhauer, 


from, directly or E T E E using, solitae, encum- 


bering or otherwise disposing of the following prop- 


erties without the approval of the Court: . 


(i) 


846,380 shares of common stock of Interna- 
tional Controls Corp. held of record by de- 
i dam 


fendant Vesco & Co. i ba Uraan a ae 


A ; 63 AD 


(ii). 122,463 shares of common stock of Interna- 


defendant Robert L. Vesco; we ANE TON 
(iii) common stock of defendant Fairfield General 
Corporation owned or controlled by defénd- ` E^ 


"wYvtesm 


I 

| 

tional Controls Corp. held of record by. lQ Y x 
| 


ants Robert L. Vesco and Vesco & Co.1 


j 


(iv) capital stock of defendant Fairfield Avia- 
tion Corporation, a wholly-owned subsidiary 


Fairfield General Corporation; 


t 


of defendant 
(v) capital stock of defendant. Skyways Leasing 
Corporation, a wholly-owned subsidiary of E 
defendant Fairfield Aviation Corporation; ch 
(vi) a Boeing 107 (registered number N11RV) title: 
to whieh is in defendant Skyways Leasing poo, 
Corporation, or the ese of. the aalo of 
the Boeing 707 if it has already beon gold, 
or any other mongys.or assets of kusataka 


pairfield General Corporation, Fairfield 


- . — ts a nt 


*. «528a `: 


, 


| Aviation Corporation or Skyways Leasing 
Corporation; and 
š E p 
(vii) any and all other assets or property of such 


l companies. 


| 


l 


FUNT DN : A 
M05989; pendente lite, defendant Vesco & Co., InC., its directors, | 


- by Order to Show Cause dated June 22, 1973 for an order en- 


3 Y 
officers, agents, servants, employees and attorneys and those act- 
i 


ing concert with it, from prosecuting or taking any steps in 
i 


be 1 : " 
\furtherance of an action entitled "Vesco & Co., Inc. V. Lawrence 


B. Richardson, Jr., et al.", Docket No. C-3418-72, pending in the 
i 


Superior Court of New Jersey Cnancery Division, Bergen County, 


| 


‘ 

' ` . . ` . . . 

pending final determination of the within. action. 5 

il AND defendant Vesco & Co., Inc. having moved this Court 

by Notice of Motion dated June 29, 1973 for an order dismissing the 
| 


pupas and all proceedings in the within action as to said de- 


pra insufficiency of the complaint; 


1 


pas corporation and SkywayS Leasing corporation having moved 


AND defendants Fairfield General Corporation, Fairfield 


his Court orally (and by memorandum of law in support thereof) for 
jan order dismissing the complaint and all proceedings against them 
fin the within action for lack of jurisdiction, insufficiency of ser: 


| š 
Wice of process and insufficiency of the complaint; 
* 

‘i j AND defendant Alwyn Eisenhauer, having moved this Court 
iby Noticé of Motion (undated) for an order quashing service upon 


I 
gaid defendant in the within action; he fes 


T NOW, upon reading the affidavits of David M. Butowsky, 
worn to June 7, June 18 and June 22, 1973, of Allen M. Shinn, SWOd 
to June 6, 1973, of Laurence Richardson, Jr., sworn to June 7, 
h973 and Malcolm McAlpin, sworn to June 7, 1973 in support of 
blaintiff's motions ané the affidavit of Joel M. Grady, sworn 

o June 26, 1973 in opposition to plaintiff's motion; the affidavit 
bf Milton H. Stern sworn to June 12, 1973-in support of Vesco & Co. 


[nc.'s motion; and the affidavit of Howard A. Singer ,sworh to June 


i+ 


A a ee 


1 


| 

| 

| 
'£endant for lack of jurisdiction, insufficiency of service of proces 
š | 

| 

| 


.. — 
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1973 in support of defendant Eisenhauer' s motion; and outa motions 


having been heard on June 27; 1973 before the Hon. Charles E. 
Stewart, and upon the opinion of the Court dated. ; 4973, 


p is hereby qo m 


ORDERED, that defendants Fairfield General Corporation, 
Fairfield Aviation Corporation and Skyways Laasing Corporation, 
their directors, officers, agents, servants, employees and attorn- 


| 


jj eys and those acting in concert with them are enjoined, pendente 

| lite, from prosecuting or taking any steps in furtherance of , (i) 
i action entitled "Fairfield General Corporation, a New Jersey 

| corporation, and Skyways Leasing Corporation,:a New Jersey corpo- 

| ration, Plaintiffs, v. International Controls Corporation, a cor- | 
a of the State of Florida, Defendant", pending into 
| ior Court of New Jersey, Chancery Division, Essex county, and (ii) 

| an action entitled "Skyways Leasing Corporation, a New Jersey cor- 
| poration v. International Controls Corporation, a Florida: core. 

j| poration", Docket No. L-28210-73, pending in the Superior Court 


| of New Jersey, Law Division, Essex County, pending final antennas 


| nation of the within action, and it is further 


| ORDERED, that defendants Skyways Leasing Corporation, — 


j Frank G. Beatty, Jocl Grady and Alwyn Eisenhauer are enjoined, 


| pendente lite, from divectiy or indirectly, using, gelling, encum- 


| bering, transferring or otherwise disposing of the following prop- 


| erties without the approval of the Court:.. ;., trey ' IP S MP 


I 
| Fairfield General Corporation, Fairfield Aviation:Corporation; i 
! (i) capital stock of defendant.Pairfield Aviation x 


| Corporation, a wholly owned subsidiary of defendant Fairfield 


| General Corporation; Td ' 


a ^n »* T 4 4 
(íi) capital stock of defendant Skyways. ARS yki Cor- 
poration, a wholly owned aka of defendant Fairfield 
à od ` “ee 4 


, g 
: $ 
DET N rs 


ii Inc. 


' ing, 
h 
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Aviation Corporation; | : t S T 

(iii) a Boeing 707 (registered number N11RV) title 
to which is in defendant Skyways Leasing Corporation, OF the 
proceeds of the sale of the Boeing 707 if it has already 
been sold, or any other moneys or assets of defendants Fair- 


field General Corporation, Fairfield Aviation Corporation or 


Skyways Leasing Corporation; 


i ama it ís further 


ORDERED, that defendants Robert Vesco and Vesco & CO., 
are enjoined, pendente lite, from directly or indirectly us- 
selling, encumbering, transferring Or otherwise disposing of: 

(i) 846,380 shares of common stock of International 
Controls Corp. held of record by defendant Vesco & Co.; 
(ii) 122,463 shares of common stock of Interrational 
Controls Corp. hela of record by defendant Robert L. Vasco; 
(iii) common stock of d.fendant Fairfield General 
Corporation owned or controlled by defendants Robert L. 


vesco and Vesco & Co.; 


and it is further 


ORDERED, that defendant Vesco & COs, INC., its direct- 


Ors, officers, agents, servants, employees and attorneys and those, 
acting in concert with it, are enjoined, pendente lite, from 
prosecuting or taking any steps in furtherance of an action en- 


titled "Vesco & Co., Inc. V. Lawrence B. Richardson, Jr., et al.", 


! Chancery Division, Bergen County, pending final determination of 


" the within action; and it is further 


ORVERED, that the motions of defendant Vesco & Co., Inc 


T Fairfield, General Corporation, Fairfield Aviation Corporation and 


| 


' 


Docket No. C-3488-72, pending in the Superior Court of New Jersey 
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` 


Skyways Leasing Corporation to dismiss the complaint and all pro- 
ceedings in the within action, be, and the same hereby are denied | 


in all respects; and it is further 


ORDERED, that the motion of defendant Alwyn: Eisenhauer 
to quash service in the within action be, and the same hereby is 
y ' 


denied in all respects. 


Dated: New York, New York 


July Z, 1973 


‘a 
* 


p PM ZZ: 
U. S&S. D. x”. 


Order of Judge Charles E. Stewart dated July 3, 1973, 
enjoining endente lite, Skyways Leasing COrp-., 
Fairfield General Corp., Fairfield Aviation Corp. , 
Frank G. Beatty, Joel Grady and Alwyn Eisenhauer, 
enjoining Vesco & CO., INC., its officers, directors 
and agents, denying the Motions of Defendants, 

Vesco & CO., INC., Fairfield General Corp. , Fairfield 
Aviation Corp., and Skyways Leasing Corp.:; and denying 
the Motion of defendant Eisenhauer. (Copy containing 
Judge Stewart's handwritten additions received by mail 
on July 9, 1973, from counsel for plaintiff.) 
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"UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 
il ADS 


| INTERNATIONAL CON;ROL$ CORP., 
! plaintiff, 
| -against- 

{ROBERT L. VESCO, et a.., 


i Defendants. 


i P'aintiff International Controls Corp., having moved 


i Order > 533a 


LII 


73 Civ. 2518 (CES) 


ORDER 


it 
"this Court by Order to Show Cause dated June 8, 1973 for an 


I 


order: 
id 


i 1. Enjoining, pendente lite, defendants Fairfield General 


- 


i Corporation, Fairfield Aviation Corporation and 


Skyways Leasing Corporation, their directors, officers, 


| agents, servants, employces and attorneys and those 


acting in concert with them, from prosecuting or 


Jersey corporation, and Skyways Leasing Corporation, 


il Controls Corporation, a corporation of the State of 
Florida, defendant" pending in the Superior Court of 
New Corsey Chancery Division, Essex County, and 
action «titled "Skyways Leasing Corporation, a New 
Jorscy corporation v. International Controls Corporacticn, 
a Florida corporation", Docket No. L-28210-73, pending in 


the :'^7^^rior Court of New Jersey, 


i taking any steps in furtherance of (i) an action 
li entitled "Fairfield General Corporation, a New Jersey 


corporation, Fairfield A.:ation Corporation, a New 


| a New Jersey corporation, plaintiffs, v. International 


Law Division, Esse.: 


(ii) 


m — €  — e 


| 
! 
i 


Order NO. 


County, pending final determination of International | 


T3 534a 


Controls Corp. v. Robert L. Vesco et al; and | 


2. Enjoining, pendent? lite, defendants Robert L. Vosco, 


General Corporation, Fairfield Aviation Corporation, 


-, .Vesco & Co., Skyways Leasing Corporation, Fairfield 


Frank G. Beatty, Joel Grady and Alwyn Eisenhauer, 


from, 


berin 


erties without the approval of the Court: 


(i) 


(ii): 


(iii) 


(iv) 


(v) 


(vi) 


directly or indirectly, using, selling, encum- 


g or otherwise disposing of the following prop- 


846,380 shares of common stock of Interna- 
tional Controls Corp. held of record by de- 
fendant Vesco & Co.; 

122,463 shares of common stock of Interna- 
tional Controls Corp. ueld of record by 
defendant Robert L. Vesco; 

common stock of defendant Fairfield General 
Corporation owned or controlled by defend- 
ants Robert L. Vesco and Vesco & Co.; * 
capital stock of defendant Fairfield Avia- 
tion Corporation, a wholly-owned subsidiary 
of defendant Fairfield General Corporation; 


capital stock of defendant Skyways Lez sing 


- Corporation, a wholly-owned subsidiary of 


defendant Fairficld Aviation Corporation; 


E 


a Boeing 707 (registered number NllRV) title 
to which is in defendant Skyways Leasing 
Corporation, or thé proceeds of the sale o. 
the Bocing 707 if it has already been sold, 
or any other moneys or assets of det :ndant5 


Fairf’.cld General Corporation, Fairfield 


š 1 


rT . se... © c ~o - 


r 535a i ! 

Aviation Corporation or Skyways Leasing i 

| ET + Corporation; and ! | 
b: 4 5p" "(viij any and all other assets or property of such l i 
M. A i companies. | * | 


‘by Order to Show Cause dated June 22, 1973 for an order en- 
e: xing, pendente lite, defendant Vesco & Co., Inc., its directors, 


fficers, agents, servants, employees and attorneys and those act- 


=.=. s =» «=e =s 


ng concert with it, from prosecuting or taking any steps in 


urtherance of an action entitled "Vesco & Co., Inc. v. Lawrence 


! 

lBuperior Court of New Jersey Chancery Division, Bergen County, 
pending final determination of the within action. | 
AND defendant Vesco & Co., Inc. having moved this Court 


y Notice of Motion dated June 29, 1973 for an order dismissing th?! 


omplaint and all proceedings in the within action as to said de- 


| 
endant for latk of jurisdiction, insufficiency of service of proce“ 
nd insufficiency of the complaint; . | 
AND defendants Fairfield General Corporation, Fairfield 

viation Corporation and Skyways Leasing Corporation having moved | 
this Court orally. (and by memorandum of law in support thereof) for, 
n order,dismissing the complaint and all proceedings against then | 
the within action for lack of jurisdiction, insufficiency of oan 
doe Of process and insufficiency of the compiaint; | 
ey "AND defendant Alwyn Eisenhauer, having moved this Court | 
y Sbkice of Motion (undated) for an order quashing service upon j 


aid defendant in the within action; | 


. NOW, upon reading the affidavits of David M. Butowsky, 
'sworm to June 7, June 18 and June 22, 1973, of Allen M. Shinn, S. 
Ito June 6, 1973, of Laurence Richardson, Jr., sworn to June 33 
1973 : Malcolm McAlpin, sworn to June 7, 1973 in support of 
RS. ax motions and the affid;..t of Joel M Grady, sworn i 
JRO June 26; 1973 in opposition to plaintiff's motion; the affidavit: 
.* £ Nilton H. Stern sworn to June 12, 1973 in support of Vesco & Co. , 


K 
x à. 6, 
T '»* H nes" Motion; end the affidavit of Howaré .. Singer,sworn to Junco ^, 


Order 5 36a 
11973 in support of defendant Eisenhauer's motion; and said motions 


having been heard on June 27, 1973 before the Hon. Charles E. , 
(día Ae yt set fo a das MT oor yz 422 AY N Cus) 
| stewart, and upon the opinion-of-tha © haurri dead i P at voe 1973, 


ud Cent a "EP inci’, junar “on “kL “ie —Ó | 


j it s EN 


i OZDERED, that defendants Fairfield General Corporation, 


| Fairfield Aviation Corporation and Skyways Leasing Corporation, 


" their directors, officers, agents, servants, employees and attorn- 


| 

| 
eys and those acting in concert with them are enjoined, pendente | 
, lite, from prosecuting or taking any steps in furtherance of (i) | 
‘an action entitled "Fairfield General Corporation, a New Jersey 
| corporation, and Skyways Leasing Corporation, a New Jersey corpo- 
" ration, Plaintiffs, v. International Controls Corporation, a Cor- | 
poration of the State of Florida, Defendant” pending in the Super-! 
[^ Court of New Jersey, Chancery Division,.Essex County, and (ii) 
m action entitled "Skyways Leasing Corporation, a New Jersey cor- 
| poration v. International Controls Corporation, a Florida cor- 
poration" , Docket No. L-2,210-73, pending in the Superior Court 


of New Jersey, Law Division, Essex County, pending final determi- 


| nation of the within action, and it is further 


i ORDERED, that defendants Skyways Leasing Corporation, 
| Fairfield General Corporation, Fairfield Aviation Corperation, 


Frank G., Beatty, Joel Grady and Alwyn Eisenhauer are enjoined, 


| pendente lite, frora directly or indirectly, using, selling, encum 


i bering, transferring .- »therwise disposing of the following prop 
$3;v31&eg without “he approval of the Court: 

| ; (4) capital stoc; of defendant Fairfield Aviation 

| Corporation, 4 wholly owned subsidiary of defendant Fairficl 
ji General Corporation; 


l '(4i) capital stock of defendant Skyways LW asing Cor: 


poration? a wholly owned subsidiary of defendant Fairficld 


| 
| 
i 


| 
| 


order 
T Aviation Corporation; 


523/a 


(iii) a Boeing 707 (registered number NllnV) title ` 
to which is in defendant Skyways Leasing Corporation, or the 
proceeds of the sale of the Boeing 707 if it has already 
been sold, cr any other moneys or assets of defendants Pair- 
field General Corporation, Fairfield Aviation Corporation or ' 
Skyways Leasing Corporation; ! 


and it is further 


'ORD:RED, that defendants Robert Vesco and Vesco & Co., 
Inc. are enjoined, pendente lite, from directly or indirectly us- 
ing, selling, encumbering, transferring or otherwise disposing of: 
(i) 846,380 shares of common stock of International 
Controls Corp. held of record by defendant Vesco & Co.1 
(ii) 122,463 shares of common stock of International 
Controls Corp. held of record by defendant Robert L. Vesco; 


(iii) common stock of defendant ‘airfield General 


vasco and Vesco & COo.; 


and it is further 


' 
Corporation owned or controlled by defendants Robert L. | 
. I 

ORDERED, that defendant Vesco & Co., Inc., its direct- | 
ors, officers, agents, servants, employees and attorneys and thosc 
acting in concert with it, are enjoined, pendente lite, from | 
prosecuting or taking any steps ir furtherance of an action en- | 


titled "Vesco & Co., Inc. V. Lawrence B. Richerdson, Jr., et sl." | 

si 

| 
Docket No. , 73489- -72, pending in the Superior Court of New Jerscy, 
Chancery TR Bergen County, pending final determination of 
the within action; and it is further 
! 
ORDERED, that the motions of defendant Vesco & COs, Inc, 


Fairfield Gensral Corporation, Fairfield Aviation Corporation and , 


| Order 538a 
Skyways Leasing Corporation to dismiss the complaint and all pro- 


cccdings in tho within’ action, be, and the same hereby are dcnicd 


t, 


` # in all respectsi “and ‘it is further 


Au ye , ORDERED, that the motion of defendant Ke Eisenhauer 

he to | quash service in the within action be, and tne same hereby is 
AA ae denied in all respects. 

4. z. : a 

Dated: New York, New York 


July © , 1973 


hi 
| ! id 


Letter from Hannoch, Weisman, Stern & Besser, Esqs., 
to Judge Charles E. Stewart, dated July 9, 1973. 
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ARLES ^ COTTINGHAM 
p : PT REFER TO FILE NO. 
1109-15 
Honorable Charles E. Stewart 
Judge, United States District Court 
` Federal Courthouse 


^ 
A, 


Room 2602 
Foley Square 
New York, New York 


Res International Controls Corp. v. Vesco, et al 
(73 Civ 2518 [C:S]) ` 


Dear Judge Stewart: 

I am writing to Your Honor in advance of our appearance 
this aftc.noon at 3 p.m. in connectior with our application for 
reconsideration and clarification of your apparent decisions 
of July 3, 1973, relating to the above-captioned matter and 
particularly as to our client, Vesco & Co., Inc. 

We must state at the oucset that we are shocked at 
te procedural turns and twists which this case has taken to 
vate. While our objections to the Court's decision encompass 
tia tL. bstantive determinations as wall, we cannot help but 


focus up.^ what I respectfully consider to be the yrcss 


violations of procedural due process of law which have occurred 
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CS... STERN G c. 


Honorable Charles E. Stewart -2- July 9, 1973 


in this matter. 

From the very outset of those proceedings, the 
basic procedural rights of defendant, Vesco & Co., Inc., have 
been ignored by the plaintiff. The plaintiff first appeared 
before this Court on or about June 7, and secured a temporary 
restraining order against the use, disposition, etc., of any 
assets of Vesco & CO., Inc. This appeararce was made without 
any notice to Vesco & Co., Inc., ox its attorneys, ai. ;ugh 
plaintiff's counsel well knew that this firm represented 
Vesco & Co., Inc. Despite thi^ lack of notice. which 
represented a flagrant violation of F.R.C.P. 65(b), “our Honor 
granted the above-mentionea temporary restraining order and, 
at no time, was anything said to our knowledge L. the Court 
to its own appointed counsel regarding this breach. 

To compound this initial situation, an order to 
show cause, continuing these restraints, set a return day of 
June 13 for a hearing as to further injunctive relief directed 
against, inter alia, Vesco 5 Co., Inc. This very order, 
however, was defective, for it directed only that Fairfield 
General and Skyvays show cause on June 13. Despite the fact 
that injunctive relief was also sought against Vesco & Co., 
[nc., Our client's name was not mentioned among those ordered 


to show cause on the above «ate. 


NN 


' = 
NOCH,WCIGSMAN, STCRN ^ BESSCR 
Letter Memorandum 542a T 
Honorable Charzícs E. Stewart -3- July 9, 1973 
On June 27, 1973, Your Honor heard oral argument 
on the various motions before the Court, namely, the order 


to show cause of June 8, 1973, why, inter alia, Vesce & CO., 
Inc. should not be preliminarily enjoined from using or 
transferring any of its assets, the return date of the order 
to show cause of June 22, 1973, why Vesco & Co., Inc., et al, 
should not be preliminarily enjoined from further prosecuting 
the New Jersey state action of "Vesco & Co., Inc. v. Lawrence 
B. Richardson, Jr., et al", and the motions of Vesco & Co, 
Inc. to dismiss the complaint against them for lack of subjec 
matter jurisdiction, lack of personal jurisdiction, insuffici 
of process, and/or failure to state a claim upon which relief 
can be granted. Because of certain time pressures on Your 
Honor, oral argument was not completed on June 27, but rather 
Your Honor, after colloquy with counsel, aaah supple- 
mentary memoranda to be submitted to the Court no later than 
noon of Friday, June 29, with the understanding that a 
decision would be rendered on Monday, July 2. Such memorand,. 
were submitted by both counsel for plaintiff and by this fir! 
as counsel for Vesco & Co., Inc. 

Despite these specific instructions to counsel, I 
learned on Tuesday, July 3, that David M. Butowsky, special 


counsei fcr ICC, had submitted an additional mamoranda to 


Your Honor on Monday, July 2, 1973. 


x y Brie AS 7, ç a 4 be “h. 
is, Sa ER i mmm 
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Letter Memorandum 


NOTH. WEISMAN, STERN Q SSER 543a 
Honorable Charles E. Stewart -4- July 9, 1973 
Of even more importznce, however, on Thursday, 


July 5, I learned that counsel for plaintiff, ICC, had 
apparently also on July 2, 1973, submitted to this Court 
"Proposed Findings of Fact and Conclusions of Law", as well 
as drafts of two proposed orders. This step was taken without 
any prior notice or consultation vith this firm, or to my 
knowledge, with any of the other named defendants; and the 
Court at no time advised us that it wished to have, or would 
even consider, such proposed findings or conclusions. We 
were, to say the least, surprised to learn of their submission, 
particularly when they vere apparently hend-delivered to the 
Court on July 3 and placed in the mail (ordinary mail) to us 
that date so that we would not receive them until at least 
July 5, which is what occurred. ` 

We were even more astounded to learn, on Thursday, 
July 5, that Your Honor had signed with substantially no 
change or alteration, and no opportunity whatsoever for hearing 
our position, all of the documents submitted by plaintiff on 
Monday, July 2, and apparently incorporated the "Proposed 
Findings of Fact and Conclusions of Law" into the signed 
orders. 

I respectfully suggest to Your Honor that the above- 
detailed series of events would seem to abrogate accepted 


standards of fair play and due process of lav. Established 


š 


rd % or me x y v" gF ^ 
‘Letcer Memorandum 544a 


Honorable Ch. les E. Stewart -5- July 9, 1973 


common law, statutory, and constitutional principles of due 
process have seemingly been abandonod in this case amidst 
the large number of charges hur!od at the various defendants 
by plaintiff, ICC. When I indicated previously that this 
proceeding threatened to take on all of the earmarks of a 
unilateral investigatory rather than a judicial proceeding, 
I was hopeful that its direction vould change. The above 
course of events have demonstrated, I fear, (and I say this 
with full respect and consideration for the Court and its 
processes) that our most dire apprehensions have heer realiz 
As if the procedural deprivetions were not enough, 
our client has been seriously prejudiced substantively by 
what has happened. Plaintiff's Proposed Findings of Fact 
and Conclusions of Law merely parrot the unsubstantiaved 
and conclusory allegations in plaintiff's complaint and 
supporting papers. Statements in that document are offered 
as "findings of fact" which have not been proven in this 
case, on which no evidence has been taken, which at best ar: 
repetitive of general allegations in Mr. Butowsky's affidav 
in many cases, are completely irrelevant to the specific 
issue of injunctíve relief which vas before this Court. 
Likewise, the proposed "Conclusions of Law" totally disrega 


the record before the Court in this case. To conclude that 


Vesco & Co., Inc. is the mere alter ego of Robert L. Vesco, 


; Lc. Rc voe tpe. 
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Honorable Charles E. Stewart -6- July 9, 1973 


for example, should require more than a bald, unsubstantiated 
assertion in Mr. Butousky's affidavit. Yet the plaintiff 
has apparently succeeded in those "findings" and "conclusions" 
in having such undocurented chzrges accepted in toto by this 
Court. 

By incorporating "Plaintiff's Proposed Findings of 


" 


Fact and Conclusions of Law" into your orders of July 3, Your 
Honor has abandoned the record in this case and has purported 
eC to summarily dispose of many substantive issues without any 
evidentiary hearing and without even any argument thereon. 
I respectfully contend the! such action represents a most 
unusual departure from all concepts of due process of law. 
Needless to say, the above-mentioned objections to 
the procedural posture which this case has assumed are in 


addition to my basic substantive disagreements with Your Honor's 


decisions of July 3. I do not feel that it is necessary to 


Ww 


repeat the numerous legal arguments previously presented to 

its Your Honor. It would appear, however, that by signing the 
Plaintiff's papers, such aryuments have been either disregarded 
or rejected out of hand. In either event, I can only recommend 

rd te Your Honor our papers previously filed in this case for 

Vesco & Co., Inc.'s position regarding the granting of 


injunctive relief under the circumstances of this case, and 


CE pom 


ae 
Latter Memorand 
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NOCH. VEISMAN C TCQN £S5cf 
Honorable Charles E. Stewart -7- July 9, 
on the jurisdictional and F.R.C.P. 12(b) (6) grounds. 
Respectfully yours, 
HANNOCH, WEISMAN, STERN & 
SL. 7 yf 
y" d us 
s i“ 


LBO:mcc 
cc: Shea, Gould, Climenko & 
Kramer 


HAND DELIVERED 


TAUREHCE B. ORLOFF 


197 


BESSER 
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Transcript of proceedings before Judge Charles E. 
Stewart on July 9, 1973. 
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D STATES  DXS'T721CT COURT 


ERX DISTRICT OF NEN YORK 
NATIONAL CONTROLS ZORP., 


I $2. VESCO, ot al., : 


Defendants. ; 


New York. New York 
July 9, 1973 - 3:30 p.m. 


i 
VS. d 7? Civ. 2518 


BEFORE: 


oe - — 7a _ -— — á — = mne -- 
SY. CIARA Go OSDIR y Ue ó | 


District Judge. 


ARPPEZLRANCZS: 


Messrs. SHEA, GOULD, CLIHENRO & KRAMER, 
Genaral Counssl for Plainciff, 
By: SEELDON D. CANNY, ESG., 
DANZEL L. CARROLL, Z3Gq., 
LOIS SYLOR YOJOiN, ESG., 
-CE Counsel. 


Massrs. RUTOWSKY, SCHWENKE & DEVINE, 
Special Counsoi for Plaintiff, 
Ey: DAVID M. BUTONSKY, Esq., 
of Counsal. 


Messrs. GOTTLIEB, 3CHIPF, FABRICANT & STERNKLAR, 
Attornovs for LMwyn Eiscnhauaer, 
By: HOWARD SINCER, Esq., 
of Counsel. 
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THE COURT: I have yous latter, Mr. Orloff, 
in which you indicata you are shockzd and you consider 
that there hava been gross violations of procedural due 
presess. I assura that a lawyer dosn't: say this idly. 


If thera had b2on gross violations o^ procedural due process 


but porhaps I am wrong. Why don't you toll ra about it? 

MR. ORLOFF; I hoped that : hed told your Honor 
some of it in the letter. 

TEE COURT: You heve told me cuite a bit in your 
letter. | 

HR. ORLOFF: I don't say it idly end I say it 
moat respoctfully. ic dia come as quite a shock to me on 
Thursday morning to learn. and thereafter to obtain copies 
of, by sending over to someone over ¿n the Clerk's office 
here, not only orders tha were entered, which I had not 
seen prior to that time, but -- 

THE COURT: This, incidentally, was probably my -- 
at least I was unaware " the fact that you had not seen 


those orders. 


Go ohead. 
23 | MR. ORLOFF: We obtained copies of the orders and 


I am anxious to cure that. I hadn't thought there had bean 
| thore was fllcd plaintiff's proposed findings. The orders 


' 
i 
. 
> 


| thet wa obtained from the Clerk's filo, last Thursday 
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morning, made referonce to an opinion oX the Court dated 
blank, ard tha blank remained in the oxrciars. Wa have 
copies of those. It wes very unclear to me -~ 

THE COURT: Eas that opinioa wrer keen given a 
dato? 

MR. ORLOFF: The order was sicned by your Honor 


and dated. It had apperently beon presented by Shea, 


| 
x 
Gould, I assume, the previous Monday or Tuesday, with a 
blank for ycur Honor's opinion. It was apparently filed 
without any date for opinion and -- 
THE CQURT: Js it still blank? 
MR. ORLOFF: Let ma put it this way: I can 
aniy tell your Honor whet I am awais of at this point. | 
On Priday of last weck, ws yveceivea in the mail 
from Shea, Could, copies of tho two orders and tho 
plaintiff's proposed findings, and in trosa copies which 
are also stamped filed with this Court: cn the sams day, the 
typed r2f2rcuce to an opinion wes crosssd out and there 
was baniwritten in, I — by your bein; à reference 
to the plaintiff's proposed findingr anë conclusions which, 
if I read it corractly, —ÁÓ purpcrted to adopt. 
So, thoce are on file, as far as I know, two sats of each 


of the two orders that your Honor signed, both of them 


basicclly being tha ordors prasented by Shea, Gould, and 
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Z assuma the second st, because that wasn't cn file 
Thursday morning but wound up being sent to us last Friday, 
tha second set having some pencil inte-lineations which I 
gather purport to adopt verbatim the plaintiff's proposed 
findings and conclusions and as the Court's findings and 
conclcsions. 

THE COURT: What spacifically would you like me 
to do? 

MR. ORLOFF: Specifically what I would like your 
Honor to ào in the first instance is to reconsider and 
vacate those findings and conclusions as your owi.. 

THE CCURT: As against Vesco & Co., Inc.? 

MR. ORLOF?: Yes, I am only spéaking fcr Vesco à 
Co. 

THE COURT: Let me interrupt you for a moment, 
Hr. Orloff. 

We didn't have an evidentiary hearing, as you 
well know. I conclucad, on the basis of meterlal which is 
before me, material which you didn't have an opportunity 
to eal with, at least: not fully, that Vesco & Co., Inc., 
was at least for purposes of temporary reliaf a creature 


of Robert Vesco. 


Now, if you want an opportunity to praesent evidenc: 


on thet question,. I *hink I would bs inclined te give you 
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thc opportunity to do so. My inclination I vill nct 
state. I will give you the opportunity to do so. 

MR. ORLOFF: I must say, vhil» I appreciate 
the PTEE ARNT CCN X certainly wani to consider it, but X 
am morc troubled than ever, quite nia by your Honer's 
comment ihis was arrivod at, if I understood your Honor 
correctly, material not available to ws, 

THE COURT: <= Gidn't mean to say availeble to 
you. I think everything I hae aveilabla wat available to 
you. I think what X an talking about is the opocrtunity to 
Mou ttes witnesses. I think everything I sew must 
have been available to you. 

MR. ORLOFF: Tf your Honor is rcforring to the I 
materials -- 

THE COURT: ‘he only thing I know of that you 
didn't have was the opportunity to cross-exemine witnesses. . 
L bclicvo, as fer as I know, all of the materials I saw 
were a matter of public record. 

HR. URLOFF:. The public record is very larga, 
your Henor, and I only focus on this caso, your Eonor. 

THE COURT:  : understand tho public record is 
pretty large. 

MR. ORLOFF: The record in this casa, as far as 


I em ccncorned, consists of tho specific affidavits that 
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ware filed i» inis case and if you: HOror is rofarring to 
those -- 


 Gealt with - that respect. I have told you the way I feel 


THE COURT: I am. 

MR. ORLOFF: ~- I don't recall making any 
roferenc2 to Vesco & Co., other than tto affidavit we filed 
in giving soma history, which ~~ 

TEE COURT: I recall a number of things that hap- 
poned on ths racord in the Vesco matter Dbofore wa got to 
your problem and which I brought up when wa got to youn 
problem, such as who were the officers, who was Me. Bailey, 
and there vas backoround which I can't ignore which I know 
about because of other Vasco cases and which I think I am 


$4. A d Lat 4 un do ro "9942900 00 
enti tie ep Vaia lnco account. 


Howaver, I ém telling you nov, if you want an 
evidontiary hearing, I will giva it to you, if you think 
it will be useful. I based my ruliag on my conclusicn. 
I thought Vesco & Co., Inc., at least flor purposes of 
temporary relief, was prasumptivaly cleeahy enough 


associated with Robert. Vasco, and I believed ought to be 


about it and I hava tcld you the basis on which I made my 
ruling. 
MR. ORLOFF: If your Honor in ruling solely on 
the basis of the afficavits, thore is nothing I can say. 
SoU. RH DISTRICT COURT REPO?TERS 
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THE COURT: D mu want a hearing? 
MR. ORLOFF: I want a hearing if it will assist 


the Court: in soma way. “X don't kno" what to coma forward 


> I] 
Du mo Emp s ae 


3 with at a hearing. It soems to me tho 2urdon ig on the 
ó i plainti;f. The plaintiff has saic on information and 
7 balicf, and this is essantially what thsy have said: 
8 | Vesco & Co. was an alter ego of Mr. Vcsco, a: cotera. 

| 
, | Wa have given yovr Honor factual material. It seems to 
10 | 


me the burden ought to be on the plaintiff to come forward. 
i The quosiion whether there sLould ba a hearing ought to 
be chsckod to the plaintiff. 

THE COURT: L think your position is correct as 
ta the situation bofors I rulod. Now i ruica; and there 
may bo ë shift in ¢} v hburdon. I am not going to stick 
with the technical question where the burden ic. 


MR. CAMNY: I only wish to point out, which I 


8: 
= LG — === = xr 


Suspect vour Hc.: alrzsaáy knows and as reflected in the 
9 firdings, and this is based on a reccrd created largely by 
2 Mr. Oriozf, Vesco & "^: has the seme name as Mr. Vasco, 
2 it was c:eeted by his attorney, its officers are his wife 
2 | and secratary, stock i3 ibid by his wife and his chíJüàre.. 
s and hinself. It holds property to which he transferred 
a his own property; that is to say, what he transforred to 
25 


it prosptly without naw considoraticn. We have, therefore 
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every classical element; of a creature, sr sonetines called 
an altar ego, which occurs all the time in bankruptcy 
situations, tax situations, cranitors' rights situations. 
These aro the prima facie elemants of a; altar ayo and 
corporate creature, your Hoaor, and on this kind of record 
I balisva the findings were justified. 

Obviously, any preliminary injunction is subject 
to a different result after trial or hearing and if Mre. 
Vesco or Mrs. Bailey ox the ^hildran vast to vore in here 
and ditpol tho classic prima facie indiocla of a corporate 
ereature we will have a hearing hc 2 to test the honesty 
of that contest. Until then, I can't sis how ary fault 
gan bo found with the Court's finding. 

THE COURT: Of coursa, as you se , I was acting 
on the besis cf prior information, whici: can often lead -- 
not often, but occasionally, at least, or may lead to an 
incorrect result, and i: may havea baen wrong. That is why 
I am sugcosting to Mr. Orloff if he wan:s to persuade me 


— 


or try to persuade me I was wrong I would like to hear from 


him š 


MR. CAMNY: Your Honor, your ‘indings of fact, 
at leact tha ones wea submitted and which were signed, 
arrogate no function other than a prolininary ona. Thay 
atate thet from papers subnittsd in support of Vesco & 
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Co.'s motiva to dismiss, it appoars, and that is all they 
say, your Honor. They do not constituts any attempt to 
bina it hereafter or mike any plenary deternination after 
hearing. They constitute a notation of what. appears on 

a rccord from papers submitted largcly, I submit, on behalf 
of < ndants. 

THE COURT: „Hir, Orloz, as a practical matter, 
what are wo dealing wiih? What does my order do to you? 

MR. ORLOFF: Your ordor does several things, 
your Honor. 

THE COURT: Xf there is soma help you need that 
I cen sive you appropriately, I would like to try to do 
ic. I em not disposed to chaéiyo my ordar, but if T can 
amend it or revise it or make acme adjustments, I will be 
dolightci to do so, if there is a good reason for mo to do 
SO. 

MR. ORLOFF: Inasmuch as we have challenged and 
intent to pursue the challenge to your overall jurisdiction, 
I will point out to your Honor, you have purported to make 
certain findings, indeed to adopt verbatim the findings 
of th» plaintiff and I should point out to your Honor 
the spccific method of adopting ono par:y's findings was 


frowned upon by our United States Suproma Court in United 


States ve. El Paso Gas Co., 376 U.S. 51. 
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THE COURT: Mr. Orloff, I wouid bo delighted if 
you would send ma suggestions as to how I ought to amend 
my findings. 

MP. ORLOFF: I would be clad to do that. It might 
be move appropriate in writing. Ths other thing that doas 
pervlax ma, your Honor, it perplexcd me when I saw it 
or. tho ordor to show cause and perploxos ma even more whan 
I sea tha corder. Yow: Honor signed two orders against 
Vasco & Co., ono captioned Securities and Exchtrgo 
Commission vs. Vesco, et al., 72 Civil 500i, and that is 
the case,I understand, where your Hcnor held a lengthy 
Arial enxliac this year. Vesco & Co. is not a party to se 
case. Trey wore nevec maqa or never purportealy made a 
party. Your Honor's order recites various procedural 
stops against defendant Vesco & Co., Iac., and purports to 
restrain Uefendant Vesco & Co., Inc. As far as I know, 
Vasco & CO., Inc., is simply not a defendant Zn that case 
under ery stretch of tha imagination and even if your 
Honor were to find, which of course I contest, that somehow 
it wos an alter ego cf Mr. Vesco, I don't think it is proper 
or appropriate for ycu to spscifically by nama enjoin a 
corporcto entity ina case in which that corporate entity 
was novar a party, and I must say, I've boon trying to ào- 
tarmina ia my own mind what the plaintiff's purpose was in 
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putting that caption on. I've been uncble t and I 
was most surorised to sao your Honor sign an ordar with 
that caption. 

MR. CAMNY: Your Honor, may J ba heard on that? 

THE COURT: Yes. 

MR. CAMNY: Your Honox, that. order was enterod 
in both actions for the following y2ascns: | 

Robart Vesce was personally z. party in the SEC | 
action, he was scrvad. The order gocs to tho quastion | 
of this action in New Jersey which makes this frontal 
assault in tha judgment of the SEC action, end it has 
bean our position on the prior argument. and today, your 
Honor, that Mr. Veuco having been 2 party to that action, 
and this Court having acquired persona). jurisdiction over 
that action, and he having an opportunity in that action 
to contest either on its original issuznce or imnediataly 
following its original issuance that order, by moving to 
vacate it in that action, that the leasit that could be 
said was that he should not ba goirs into the courts of 
New Jersey either as Robart Vesco or as Vesco & Co. 
saeking to sot asido the Court's judgment in an action to 
which he was a party. If Robort Vasco had gone into the 
courts of Now Jer:oy, we would have used the sama caption 
to go after Robert Vasco. Instoaód, ha has caused what 
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we consider to ba his creature to do his bióding for him. 
In any injunction action, if thoro is a tree that has to 

ba cut or a river rect ennaled and thera is a contract, some 
agent of a party cut there with tha machines, the derricks 
or the saw, whatever it is, when a judement cones down, 
especially in a prolininazy injunction when something has 
to be stopped immediaisly with tha caption of that action, 


Wie injunction which is served on a nor-party, bat is 


subject to tho bidding of a party, it says, “Stop until 


we hold a trial. Don't cut the tree or rechannel the rivori" 


t 
| 
Í 
e Vesco is the creature, agent, and donc the bidding of 
| 
3 H Robert Vesco when it chargas to the courts of Naw Jersey. 
t 
« | 
I Robert Vessco was a party of an action in which a judgment 
£ [ 
"5 was entercó. The theory was, he could have moved in 
LM ° 
| that action to set aside tho judgment if he didn't like 
n "n | 
it, cr could have cppssed it when issued. Ho should 
le | 
P not be permitted to charge into tho courts in New Jersey 
" and his agents should aot bo doing so, and an order may 
2 be scrvcd upon them in much the way as served on the 
“ae contractor. 
2 | THE COURT: tt seems to mo, Mr. Orloff, if 
23 : ` 
I ente-cd a judgment oc an order, as to, ^s you say, 
d somebody over whom no jurisdiction or as to whom I 
25 


shouldn'z enter an ordor, there aro at least two ways in 
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which you can appropriatoly -- three ways in which you can 
appropriately deal with that. You can ignora the order, 
go ahcad and do whatever you waat. Then, you can come 

in and ask me whether you think what ycu are about to do 
violates the order. nd the third wzy is refinement of 
the second wey; you can tz ‘4: over with the other 


people involved, the other pe:ties. I don't intend for 


ona morent to try to enforce an order which I don't really 


have power to anter. I think I have power to enter this 
ordor but, if I am wrong, I would like you to tell mo 
why. 


MR. ORLOF?: I'll be glad to, your Honor. 


THE COURT: You kuow you can come to me and 
explain to mç why. 

The question you dealt with at length, the 
questions you have doit with at length in your letter 
of July 9th, it seems to me you have to tall me you 
vent én Gvidzntiary hoaring. If you do, I'll give it to 
vou. 7 

MR. ORLOFF: I'm not prepared to say that today, | 
although I do went to think about that, your Honor. | 

THE COURT: If you have sonoathing else you want 
ma to do, i'll expect you to tell me. 


MR. ORLOFF: I certainly wiil. 
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THE COURT: I understanc fron your letter that 
you are unhappy, and that you Zsel you haven't been fairly 
daalt with. As I gaid, whan we stoxtcd, I am distressed 
when z. lawyar tells ms he dooon't focl hs has been fairly 
gealt with. 

MR. ORLOFF: I hops your lionoz can understand 
som2 of the basis of ny letter, ia viow of what happened 
last week, and how wo came to learn about tha disposition 
of this matter. Wa anticipated your Henor would rule 
cn Monday, based upon mater'al subuittso to you by 
Friday. i'm not troubled by the fact :nat material was 
given to vou on Monday instzad cf on Friday, but I am most 
troubled by the fact ihat it was givan co you in tna | 
usual expedited fashica and unlike other papers that have 
been servad back and siorth in this matter, it wes sent out 
by mail and, of course, as a result of tho intorvening 
holiday we didn't gat it until Thursday. 

THE COURT: In view of all of the circumstances, 
Mr. Orloff, I want to make it perfectly clear, if you feel 
you have been aggrieved and you haven't been fully heard, 
you can put before mo in writing whatever you want to put 
before me in writing, or you can ask ma for an evidentiary 
hearirg and I wili give you one. 


MR. ORLOFF: I appreciate th:t and I will write 
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to your.Honor inmediately tcmorrow. 

MR. CHA: May I interrupt for just & minute? 

THE COURT: Let mo hear from Mr. Orloff first. 

MR. ORLOFF: I don't think Mr. Canny has 
entered a point about this order. If in fact, which I 
don't conccdo in any way, shapa or forn, Mr. Vesco and 
Vesco & Co. ero the same, tu-a it should bo against 
7.sco and not against Vesco & Co. which is not a party 
An thet case. Your Honor has given us somo alternatives. 
That, of coursa, is to go to the Court of Apoocls. Are 
wo now ro fila a notice of appeal in a case we were 
never a party to? 


"Hz COURt: ITI don't know how you can do that. 


MR. ORLOFF: I don't think we can do it, and that?'s 


another way of illustrating the entry of an orésr against 
us, in this action, is improper. If Miz. Vesco is our 
agent, or if we are hie agent, presumably the usual 
languege of the injunction against him will bind us. 

MR. CAMNY: Your Honor, I wouldn't want any 
conclusion other than the following: ‘the only papers served 
that you had not seen were proposed findings of fact 
end conclusions of law. 


MR. ORLOFF: In the orders. 


THE COURT: I understand fully that both of you 
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2 are very busy, you are both txying to be courteous. 
3 | MR. CAMNY: I voulán't vaat tha rocord to 
AÑ indicate there was any evidenca of any kind submitt 


which they didn't have an opportunity to see. The 
othor point I would like to make, your Honor, if Vasco 


& Co. fcols aggriovec by an order mado in che SEC 


action, it can, like any agent, coma into the action and 


9 say thit. they are hurt and then hare can ba a contrary 
10 rulirc and it con go on appeal. 
n MR. TERRELL: Your Honor, I nave a much more 
12 | and immediate practical] aifficulty wiih the order. 
13 | I represent Fairfield General, a viab..c operating company 
w | over in New Jersev. Your order, given its fair reading; 
u 
15 | means we can't ão anything with the assats of ovr company. 


I have spoken to Mr. Canny's order and sont to him an 


7 | orue; which allows us to carry on our normal day-to-day 


18 business. I have also included in that order, your Houor, 
19 provision -- as you know, we are trying to sell this -- 

20 THE COURT: Have you worksd something out? 

21 | MR. CAMNY: As soon as we adjourn here today, 

2 | ` your Honor. 

23 | THE COURT: This is something, M... Camny, 

a | you cught to deal with. They have 4 pract .. al problem. 

25 | I thirk you ought to cooperate fully. 
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